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SUPREME COURT OF THE STATE OF GEORGIA
Clerk's Office, Atlanta

I certify that the above is a true extract from the minutes 
of the Supreme Court of Georgia.

Witness my signature and the seal of said court hereto 
affixed the day and year last above written.

, Clerk

SUPREME COURT OF GEORGIA 
Case No. S26D1147

May 19, 2026

The Honorable Supreme Court met pursuant to adjournment.

The following order was passed:

STACEY IAN HUMPHREYS v. GEORGIA BOARD OF PARDONS 
AND PAROLES et al.

Upon consideration of the Motion for Reconsideration filed in 
this case, it is ordered that it be hereby denied.

All the Justices concur, except Pinson, J., not participating.



 
 
 
 

Appendix 
B 

 



SUPREME COURT OF THE STATE OF GEORGIA
Clerk's Office, Atlanta

I certify that the above is a true extract from the minutes 
of the Supreme Court of Georgia.

Witness my signature and the seal of said court hereto 
affixed the day and year last above written.

, Clerk

SUPREME COURT OF GEORGIA 
Case No. S26D1147

April 29, 2026

The Honorable Supreme Court met pursuant to adjournment.

The following order was passed:

STACEY IAN HUMPHREYS v. GEORGIA BOARD OF PARDONS 
AND PAROLES et al.

Upon consideration of the Application for Discretionary Appeal,
it is ordered that it be hereby denied.

All the Justices concur, except Pinson, J., not participating.

Trial Court Case No. 25CV017069
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IN THE SUPERIOR COURT OF FULTON COUNTY 
STATE OF GEORGIA 

STACEY IAN HUMPHREYS, 
Petitioner 

 
v. 
 
STATE BOARD OF PARDONS AND 
PAROLES et al., 

Respondents 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION FILE № 25CV017069 
 
JUDGE MCBURNEY 

 

FINAL ORDER 

Petitioner faces death at the hands of the State and his end is nigh.  Convicted in 2007 for 

a double-murder, Petitioner has, after many years of post-conviction litigation, exhausted his direct 

and collateral appeals.  The final procedural step before his execution is his clemency hearing, 

which has been postponed due to questions concerning the composition of the body that will 

consider his bid for clemency.  This postponement was both self-imposed, when the Board of 

Pardons and Paroles (“Board”) issued an order on 15 December 2025 indefinitely suspending 

Petitioner’s execution, and court-imposed, when this Court entered an order on 29 December 2025 

temporarily staying Defendant’s clemency hearing (and concomitantly his execution) for ninety 

days or until the entry of a final order in this case -- whichever came first.  The final order is 

coming first. 

Petitioner brought this action to replace two of the Board’s members (at least for his 

clemency hearing).  His contention is that these two members -- Wayne Bennett and Kimberly 

McCoy -- are burdened by conflicts of interest that make their service as impartial decisionmakers 

Fulton County Superior Court
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impractical if not impossible.  Bennett was the Sheriff of Glynn County1 at the time of Petitioner’s 

trial, which meant that Bennett oversaw2 security for the courtroom, for the jurors (who were 

sequestered), and for Petitioner.  Bennett’s connection to Defendant’s case, while not negligible, 

was far more attenuated than McCoy’s.  McCoy was, at the time of Petitioner’s trial, the Director 

of the Cobb County District Attorney’s Office’s Victim Witness Unit, which put her in close and 

extended contact with the families of the two murder victims, Lori Brown and Cynthia Williams, 

leading up to and throughout the trial.  Petitioner seeks a writ of mandamus directing (1) the two 

“conflicted” members to recuse, (2) the Governor to appoint two temporary replacement members 

to fill in for the two conflicted members for Petitioner’s clemency hearing, and (3) the Board to 

stay the execution until (1) and (2) have occurred. 

In support of his demand for these changes, Petitioner relies on a constitutional provision, 

a statutory provision, and a regulatory provision.  The meaning, applicability, and impact of these 

three provisions were discussed at the 15 December 2025 hearing on Petitioner’s motion for 

temporary restraining order and more formally and thoroughly briefed over the following weeks.  

Benefitting from this additional briefing and more time to process the original pleadings, the Court 

now concludes that these provisions offer some, but not all, of the relief Petitioner seeks. 

Starting with the state constitution, Petitioner insists that Article IV, Section 2, Paragraph 

II(d) requires all five Board members to consider every clemency application, such that if one 

member recuses from considering an application due to a conflict of interest, another must be 

 
1 Defendant committed his murders in Cobb County but because of the sensation surrounding his crimes, his trial was 
moved to Glynn County to ensure a more neutral jury pool. 
 
2 Bennett was clear in his testimony to this Court that he saw very little of either Petitioner or his trial.  Bennett’s job, 
as Sheriff, kept him out of courtrooms and tied up with managing a large organization responsible for running the 
county jail and providing courthouse security for every activity in the county courthouse, not just Petitioner’s trial. 
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appointed (temporarily) in her stead.  While a “full Board every time” approach may make good 

policy sense -- it ensures maximum participation in the most serious decision-making the Board 

will perform (and it guarantees every applicant a hearing from the same-sized body) -- that is not 

what our constitution demands.  That subparagraph reads as follows: 

The chairman of the board, or any other member designated by the board, may 
suspend the execution of a sentence of death until the full board shall have an 
opportunity to hear the application of the convicted person for any relief within the 
power of the board. 

Ga. Const. Art. IV, § II, ¶ II(d) (emphasis added).  Petitioner argues that this language requires 

each clemency application to be heard by a full contingent of five Board members.  And while a 

five-member hearing may well be the norm3 for death penalty clemency applications, the 

constitution does not mandate that.  The language at issue merely empowers -- but does not 

obligate -- the Board’s chairman (or any other member so designated) to halt an execution until 

“the full board” can consider the clemency application.  May is not must.  It would not violate this 

constitutional provision if the Board convened a clemency hearing with only four members (or 

even three);4 the provision simply bestows the authority to require a full five-member hearing if 

the chairman so decides.5,6 

 
3 Counsel for the Board acknowledged at the 15 December 2025 hearing that she was unaware of a less-than-five-
member Board ever considering a death penalty commutation clemency petition. 
 
4 There does need to be a majority of the Board present for the Board to transact business.  O.C.G.A. § 42-9-7. 
 
5 The Court is aware that another judge in this Circuit previously read Article IV, Section 2, Paragraph II(d) as 
mandating all clemency petitions to be heard by the full five-member Board.  That ruling is neither controlling nor 
persuasive as that is simply not what the sub-paragraph says.  In the order entered in that earlier case, the only language 
cited from the sub-paragraph was part of the concluding clause: “the full board shall have an opportunity to hear the 
application of the convicted person.” 17 June 2002 Order at 3-4, Civil Action 2002CV54604 Fugate v. Board of 
Pardons and Paroles (emphasis in Order).  Taken alone, in a vacuum, that language does indeed indicate that a 
clemency petition must be considered by all five members.  But of course we are in no such vacuum and that is only 
part of the constitutional provision.  Reading it as a whole -- which we must -- the plain meaning of the sub-paragraph 
is that the Board’s chair may pause clemency proceedings until the full Board is available but is in no way obligated 
to do so.  A quorum suffices for clemency, just as it does for any other matter the Board is considering. 
 
6 Petitioner insists he has a due process right to a full Board consideration of his clemency petition.  The law does not 
support this claim.  The Supreme Court first acknowledged a death row inmate’s due process interest in state clemency 
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The statutory provision upon which Petitioner relies for relief is O.C.G.A. § 42-9-12.  This 

code section directs the Governor, upon receipt of credible information that a Board member is 

unable to perform her duties “by reason of illness or other providential cause” to establish an ad 

hoc council to determine whether the Board member is in fact unable to perform her the duties.  If 

the council confirms the Governor’s belief, the incapacitated member is suspended and the 

Governor is authorized to appoint a temporary replacement until the incapacity is alleviated.  That 

is, according to Petitioner, precisely the situation in which member McCoy finds herself: she is 

temporarily unable to perform her duties (at least in Petitioner’s case) because of her conflict and 

so, the logic goes, the Governor should, pursuant to the authority vested in him by O.C.G.A. § 42-

9-12, suspend her and appoint a replacement for Petitioner’s hearing.7 

The problem for Petitioner is that O.C.G.A. § 42-9-12’s net does not cast that far.  The 

language the legislature employed -- “by reason of illness or other providential cause” -- and the 

concept of incapacity simply do not fit the situation with which Petitioner is confronted.  To begin 

with, McCoy is not incapacitated.  She may have a conflict that necessitates recusal from this case, 

 
proceedings in Ohio Adult Parole Authority v. Woodard, 523 U.S. 272 (1998).  That interest, however, guarantees 
only “minimal procedural safeguards.”  Woodard, 523 U.S. at 289 (O'Connor, J., concurring).  Indeed, the 
circumstances Justice O'Connor’s opinion -- which established the binding precedent for the Supreme Court, see 
Wellons v. Comm’r, Ga. Dep’t of Corr., 754 F.3d 1268, 1269 n. 2 (11th Cir. 2014) -- identifies in which due process 
would be offended are truly outlandish ones, such as (1) “a scheme whereby a state official flipped a coin to determine 
whether to grant clemency” or (2) “a case where the State arbitrarily denied a prisoner any access to its clemency 
process.”  Woodard, 523 U.S. at 289; see also Gissendaner v. Comm’r, Georgia Dep’t of Corr., 794 F.3d 1327, 1331 
(11th Cir. 2015).  That is not this case.  Petitioner, at worst, may have a clemency hearing with four members instead 
of five.  He will have notice of his hearing, he will be able to call witnesses (and testify himself if he so chooses), and 
he will enjoy the services of experienced counsel.  There will be no coin-flipping.  That suffices to meet the “minimal” 
procedural safeguards envisioned in Woodard, a case in which the Supreme Court found sufficient a clemency process 
in which the defendant was not allowed to testify, was interviewed by the parole board without his attorney present, 
and whose attorney could participate in the proceedings only as authorized by the board chair. 
 
7 Petitioner argues the same for member Bennett, but the Court has already found that he does not labor under a conflict 
that necessitates either recusal or suspension.  None of Petitioner’s subsequent filings with this Court has changed that 
determination.  Bennett was persuasive in his testimony that he remembers little of the trial from twenty years ago and 
that the alleged episode from sentencing deliberations upon which Petitioner places so much weight in his clemency 
application is not a matter in which he was involved or about which he has either a substantive recollection or opinion. 
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but she is fully capable of performing the duties of her office, which is the standard employed in 

O.C.G.A. § 42-9-12.8  There is no debilitating illness or other “providential cause,” which is a 

peculiarly Georgian legal term of art that encompasses those situations over which the parties have 

no control -- things such as death, war, and even “high waters” (presumably flooding).  Bowen v. 

Savoy, 308 Ga. 204, 206–07 (2020); see also Carhart & Ross & Co. v. Jno. B. Ross & Co., 15 Ga. 

186, 188 (1854).  Those scenarios implicate a member’s ability to participate in any work of the 

Board, not a select few cases -- or a single one.  And it is in those situations, when a member is 

unable to do any of her work for the Board, that the Governor is empowered under O.C.G.A. § 42-

9-12 to pursue a temporary replacement member while the stricken member hopefully recovers. 

McCoy has nothing from which she needs to recover.  Rather, she simply needs to step 

away from the clemency proceedings for Petitioner.  Not abstain from a final vote but recuse from 

the entire hearing.9  And that is where the regulatory provision comes into play.  Pursuant to 

O.C.G.A. § 42-9-9(e), the Board adopted its own set of ethical guidelines in 1999, creating a set 

of regulations governing the conduct of Board members as well as all other employees of the 

agency.  Among these regulations is Guideline 1.105.2, added in January 2024, which requires all 

employees -- including Board members -- to  

make every effort to avoid even the appearance of a conflict of interest.  An 
appearance of a conflict exists when a reasonable person would conclude from the 
circumstances that the employee’s ability to protect the public interest or perform 
public duties is compromised by personal interests.  An appearance of a conflict 
could exist even in the absence of a true conflict of interest. 

 
8 It is also found in O.C.G.A. § 42-9-13, which addresses the reinstatement of previously incapacitated members who 
have recovered and are “able to resume the performance of the duties of [their] office.” 
 
9 In pleadings filed the day of the 15 December 2025 hearing, Respondents revealed that McCoy would be abstaining 
from voting on Petitioner’s petition for clemency.  During the hearing, McCoy expanded on the concept of abstention 
by explaining that she intended to be present for the clemency hearing, that she might ask questions of witnesses, and 
that she would participate in deliberations -- but she would not be casting a vote for or against clemency.  This 
abstention, Respondents contend, adequately addresses Petitioner’s conflict of interest concerns as to McCoy. 
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And when a conflict of interest arises, the instructions to that employee/member is clear: 

An employee10 shall recuse himself or herself from any proceeding in which the 
employee has a conflict of interest or the employee’s impartiality might reasonably 
be questioned due to the employee’s personal or financial relationship with a 
participant in the proceeding. 

Guideline 1.106.2. 

 Here, with Board member McCoy, we have someone who served as the State’s advocate 

for the interests and needs of the closest family members of the two murder victims in Petitioner’s 

case.  It was apparently a job she did quite well as she became, in one family member’s own words, 

their “rock.”  She sat with the families at trial, prepared them for the difficult testimony from 

witnesses such as medical examiners and first responders, and ensured that they were heard when 

victim impact statements were made.  She was in many ways their guardian throughout the 

proceedings, both at home in Cobb County and down in Glynn County.  It is plain from the record 

that she quite understandably formed a very close bond with both families as she did her important 

work of ensuring that the families were informed and as involved as they wished to be in the trial.   

To put it differently -- and in terms relevant to the analysis at hand -- McCoy cannot be 

viewed as impartial in Petitioner’s case.  She was appropriately on and at the victims’ side for 

many difficult months as this case winded its way through motions hearings, trial, and sentencing.  

This connection cannot be undone or wished away.  Nor can her link to the victims’ families be 

properly cabined such that McCoy could participate in all aspects of Petitioner’s clemency hearing 

except for the final vote.  Her friends and clients -- the victims’ family members -- will be key 

players in clemency proceedings, making McCoy’s presence and participation inconsistent with 

the Board’s own regulations.  McCoy is burdened with a conflict that precludes her participation 

 
10 “Employee” is defined to include Board members.  Guideline 1.104.2. 
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and requires recusal, as “a reasonable person would conclude from the circumstances that 

[McCoy’s] ability to protect the public interest or perform public duties is compromised by 

personal interests.”11  Guideline 1.105.2.  The consequence of this conflict is dictated by Guideline 

1.106.2, which mandates recusal when a member’s “impartiality might reasonably be questioned 

due to the [member’s] personal … relationship with a participant in the proceeding.”12   

Petitioner enjoys a clear legal right pursuant to the Board’s own guidelines to conflict-free 

members of the body that will be deciding whether he lives or dies.  Because McCoy does not fall 

into that category, she must recuse.  See Jackson Cnty. v. Earth Res., Inc., 280 Ga. 389, 390 (2006) 

(“Mandamus will issue against a public officer …where there is a clear legal right to the relief 

sought”). 

* * * 

  

 
11 This sounds more sinister than it is.  This is not a finding that McCoy seeks to gain some improper commercial 
advantage or financial windfall by participating in the clemency proceedings.  Far from it; her service on the Board is 
a valuable service to our entire State.  However, her connections to and friendships with the victims’ families -- things 
that may have begun as professional responsibilities but are now personal interests -- compromise her ability to be a 
neutral fact-finder in an exceedingly important fact-finding event, one that determines whether Petitioner dies or lives. 
 
12 McCoy’s obligation to comply with the Board’s regulations is not just a condition of service as a Board member.  It 
is also a statutory requirement, as O.C.G.A. § 45-10-1, establishing a code of ethics for government service, dictates 
that any person in government service must “[u]phold the Constitution, laws, and legal regulations of the United States 
and the State of Georgia and of all governments therein and never be a party to their evasion.” 
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Accordingly, pursuant to O.C.G.A. § 9-6-20, the Court GRANTS the first of Petitioner’s 

several mandamus requests and DIRECTS Board member McCoy to faithfully perform her official 

duties by complying with her agency’s clear guidelines that require recusal, not abstention, when 

a member faces a material conflict of interest in a proceeding -- which McCoy plainly does.  The 

Court DENIES Petitioner’s mandamus request concerning Board member Bennett, who does not 

labor under a similarly material conflict of interest.  The Court also DENIES any additional relief 

concerning stays or appointments to the Board.  Those are decisions properly vested in the broad 

discretion of the Board and the Governor, respectively.  They will no doubt be guided by the 

finality of the death penalty and the firm tradition of (if not the right to) a five-member deliberative 

panel in determining how best to proceed with Petitioner’s case.13 

SO ORDERED this 2nd day of March 2026. 

 
__________________________________________ 
JUDGE ROBERT C.I. McBURNEY 
SUPERIOR COURT OF FULTON COUNTY 

 
13 In the midst of the parties’ briefing of the issues surrounding Petitioner’s request for mandamus relief, Petitioner 
filed a motion to unseal records from Cobb County’s District Attorney’s Office and for discovery.  (Doc 18).  Given 
the Court’s rulings contained in this Order, that motion is now moot and so is denied.  Also denied by implication is 
Respondents’ motion to dismiss (Doc 8). 
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IN THE SUPERIOR COURT OF FULTON COUNTY 
STATE OF GEORGIA 

STACEY IAN HUMPHREYS, 
Petitioner 

 
v. 
 
STATE BOARD OF PARDONS AND 
PAROLES et al., 

Respondents 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION FILE № 25CV017069 
 
JUDGE MCBURNEY 

 

ORDER GRANTING INTERLOCUTORY INJUNCTION 

The apparatus of State-sanctioned death is necessarily cumbersome and deliberative.  After 

the district attorney issues a notice of intent to seek the death penalty, the defendant receives two 

“death-qualified” capital defenders who zealously represent the defendant at every stage of the 

prosecution.  At trial -- following months of pre-trial motions practice and possibly an interlocutory 

appeal to the Supreme Court -- the State must prove not only guilt (beyond a reasonable doubt) 

but also one or more statutory aggravating factors.  The jury must deliberate twice and reach two 

separate unanimous verdicts: one as to guilt and a second as to punishment.  For a defendant to 

whom a jury has given the death penalty, there follow years of appeals, both state and federal, both 

criminal and civil.  And finally, on the near-eve of an execution, there is a clemency hearing before 

the State Board of Pardons and Paroles (“Board”) -- a last chance for a doomed inmate to seek a 

commutation of his sentence from death to life (in prison). 

This lengthy and expensive process in which the State engages to secure the death of a 

citizen is appropriately exhaustive, as “the finality of death precludes relief.”  Furman v. Georgia, 

408 U.S. 238, 290 (1972) (Brennan, J., concurring).  That is, there is no chance to right a procedural 

Fulton County Superior Court
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or legal wrong once the State has imposed this ultimate penalty.  It is thus imperative that our 

criminal justice system take the time necessary to get each phase of the death proceedings correct.  

The current litigation is about getting that final step -- the clemency hearing -- correct. 

In 2007, a Glynn County jury convicted Petitioner of murdering Lori Brown and Cynthia 

Williams in Cobb County (the trial was moved to address concerns about pre-trial publicity and 

its adverse impact on the Cobb County jury pool -- another expensive and time-consuming 

safeguard put in place to ensure that the process of seeking death was as fair as possible).  In 

addition to finding Petitioner guilty of the two murders, the jury found not one or two but ten 

aggravating factors.  Petitioner’s convictions and death sentence were upheld at every appellate 

juncture, criminal and civil, state and federal.  At each step of the statutorily imposed and 

constitutionally mandated process of securing a death sentence and performing an execution, the 

State has, as it should, taken great care to protect Petitioner’s due process rights -- until now. 

The final step before the State can execute Petitioner is the clemency hearing before the 

Board.1  This is, as mentioned, an opportunity for Petitioner to make a last plea for leniency, to 

present mitigating circumstances that might, in the collective mind of the Board, merit a reduction 

of his sentence from death to life in prison.  The Board is comprised of five members.  Ga. Const. 

Art. IV, § II, ¶ I; O.C.G.A. § 42-9-2.  Generally, a majority of the Board constitutes a quorum that 

allows the Board to conduct its business, O.C.G.A. § 42-9-7, although, as discussed below, the 

state constitution appears to require that the full Board (i.e., all five members) participate in 

clemency proceedings involving death penalty cases.  The Board’s decisions to grant relief 

 
1 There must also be an active death warrant from the jurisdiction of the crime (here, Cobb County) for the execution 
to occur.  Such a warrant was issued for Petitioner on 1 December 2025, authorizing execution between 17 and 24 
December 2025.  That warrant has expired but can be re-issued at the request of the District Attorney of Cobb County. 
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(clemency, parole, etc.) are purely discretionary.2  Justice v. State Bd. of Pardons & Paroles, 234 

Ga. 749, 751 (1975). 

Petitioner brought this action to replace two of the Board’s members (at least for his 

clemency hearing).  His contention is that these two members -- Wayne Bennett and Kimberly 

McCoy -- are burdened by conflicts of interest that make their service as impartial decisionmakers 

impractical if not impossible.  Member Bennett was the Sheriff of Glynn County at the time of 

Petitioner’s trial, which meant that Bennett oversaw security for the courtroom, for the jurors (who 

were sequestered (another expensive and time-consuming measure taken to ensure Petitioner had 

a fair trial with jurors untainted by media coverage)), and for Petitioner.  Lightning struck this 

Board twice: Member McCoy was, at the time of Petitioner’s trial, the Director of the Cobb County 

District Attorney’s Office’s Victim Witness Unit, which put her in close and extended contact with 

the families of Lori Brown and Cynthia Williams.  Petitioner seeks a writ of mandamus directing 

(1) the two “conflicted” members to recuse, (2) the Governor to appoint two temporary 

replacement members to fill in for the two conflicted members for Petitioner’s clemency hearing, 

and (3) the Board to stay the execution until (1) and (2) have occurred. 

Along with his petition for mandamus, Petitioner filed an emergency motion for injunctive 

relief to maintain the status quo while the parties litigate his petition.  Argument about this 

emergency relief occurred on 15 December 2025, the day before the scheduled clemency hearing 

and two days before the scheduled execution.  At the start of the hearing, the Attorney General’s 

Office, representing Respondents, provided a copy of a 15 December 2025 Order from the Board 

 
2 Indeed, the only requirements imposed on the Board’s decision-making are that it “personally … study” the cases 
before it, O.C.G.A. § 42-9-20(a), and that it render its decisions in writing, signed by the majority of Board members 
that supported that decision, O.C.G.A. § 42–9–42(a) & (b)(2). 
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indefinitely suspending Petitioner’s execution.  No reason was given for the Order nor was any 

expiry proffered by counsel for the Board.3  While this took some pressure off the litigants, the 

urgency remains, as a new death warrant can be obtained at any time. 

In pleadings filed the day of the hearing4, Respondents revealed that Member McCoy 

would be abstaining from voting on Petitioner’s petition for clemency.  During the hearing, McCoy 

expanded on the concept of abstention by explaining that she intended to be present for the 

clemency hearing, that she might ask questions of witnesses, and that she would participate in 

deliberations -- but she would not be casting a vote for or against clemency.  This abstention, 

Respondents contend, addresses Petitioner’s conflict of interest concerns as to Member McCoy. 

Member Bennett also testified.  It quickly became clear from his answers that he recalled 

very little of Petitioner’s trial (which occurred eighteen years ago), that he was not directly 

involved with the day-to-day trial proceedings (or with transporting and supervising jurors to and 

from the courthouse and their sequestered housing location), and that he had had no substantive 

interactions with Petitioner, the jurors, witnesses, or the victims’ families.  The Court finds from 

the record established at the 15 December 2025 hearing that Bennett labors under no actual 

conflicts and that the apparent conflict -- being Sheriff at the time of the 2007 trial -- does not 

justify his disqualification as a participating member of the Board that eventually considers 

Petitioner’s plea for clemency. 

In considering what the status quo is now (which is what would be preserved by any 

temporary injunctive relief), the Court identifies the following relevant components: 

 
3 Given that the death warrant has expired, Petitioner’s execution will be pushed into 2026. 
 
4 This is not a critique of the timeliness of Respondents’ filings; everyone was working on exceedingly short notice.  
It is merely a recitation of the timeline of events. 
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- Most obviously, Petitioner is still alive (and still very much under a death sentence); 

- The death warrant obtained on 1 December 2025 has expired; 

- Member McCoy, apparently in acknowledgment of her conflict of interest, has decided 
to abstain from voting on clemency (but still intends to participate in all other ways 
during the Board’s hearing); and 

- Member Bennett intends to participate fully in Petitioner’s clemency hearing (and there 
appears to be no sound basis for requiring his recusal). 

Maintaining that status quo while the litigants take the time needed to work through the apparently 

novel issue of what should happen when a Board member labors under a gross conflict of interest 

seems to the Court entirely consistent with the care and thoroughness that has rightly become the 

hallmark of the death-seeking process in Georgia’s criminal justice system.  See Gregg v. Georgia, 

428 U.S. 153, 187 (1976) (“When a defendant's life is at stake, the Court has been particularly 

sensitive to insure that every safeguard is observed”). 

 Maintaining that status quo is also allowed by law.  It is true that an “interlocutory 

injunction is an extraordinary remedy, and the power to grant it must be prudently and cautiously 

exercised.”  City of Waycross v. Pierce Cnty. Bd. of Commissioners, 300 Ga. 109, 110–11 (2016) 

(punctuation and citation omitted).  It is no less true that the death penalty is an extraordinary 

penalty that should be prudently and cautiously imposed.  In considering whether to issue 

temporary injunctive relief while the parties wrestle with this thorny question of Member McCoy’s 

participation and the possible need for an interim replacement member, the Court should assess if 

(1) there is a substantial threat that the moving party will suffer irreparable injury 
if the injunction is not granted; (2) the threatened injury to the moving party 
outweighs the threatened harm that the injunction may do to the party being 
enjoined; (3) there is a substantial likelihood that the moving party will prevail on 
the merits of her claims at trial; and (4) granting the interlocutory injunction will 
not disserve the public interest. 
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Black Voters Matter Fund, Inc. v. Kemp, 313 Ga. 375, 378 (2022) (citation omitted), overruled on 

other grounds by Republican Nat'l Comm. v. Eternal Vigilance Action, Inc., 321 Ga. 771 (2025).  

Because this inquiry is a balancing test, Petitioner need not prove all four factors to obtain 

injunctive relief.  City of Waycross, 300 Ga. at 111. 

 A careful weighing of these factors demonstrates that pressing “pause” on the execution 

machinery until we answer the non-frivolous question raised by Petitioner concerning the proper 

composition of the Board for his clemency hearing is the correct course of action.5  First, there is 

no harm more irreparable than death.  If Petitioner is executed following a procedurally flawed 

clemency hearing, there is no re-do any court can order.  Fait accompli.  This first factor “is the 

most important one, given that the main purpose of an interlocutory injunction is to preserve the 

status quo temporarily to allow the parties and the court time to try the case in an orderly manner.”  

W. Sky Fin., LLC v. State ex rel. Olens, 300 Ga. 340, 354 (2016) (citation omitted).  As has been 

detailed repeatedly above, one of the core principles of Georgia’s death penalty proceedings is that 

they should be conducted in a careful and orderly manner, given the stakes involved -- making an 

order that affords the parties and the Court time to thoughtfully resolve this conflict of interest 

issue particularly appropriate.6 

 
5 The Court appreciates that the parties did engage in some on-the-fly legal research and argumentation as the Court 
pressed both sides on the authority it might have to require an interim member to be appointed (and the many logistical 
steps that such an appointment might involve).  It is safe to describe that conversation as productive but preliminary 
in nature -- and definitely not the kind of carefully researched and articulated discussion that a death penalty 
proceeding requires.  (Again, this is not a critique of the lawyering; it was exceptional, given the time constraints that 
the looming execution date had placed on everyone.) 
 
6 The Board may have tacitly agreed that more time is necessary to get this right.  While no reason was given for the 
surprise suspension of the execution process that the Board issued only hours before the hearing on Petitioner’s motion, 
a very plausible one is that the Board, like the Court, wants to get this right -- and sorting out what that means requires 
more time. 
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The harm to the State that would be occasioned by a temporary injunction -- the second 

factor -- is obviously lesser but is not negligible.  “[T]he State and the victims of crime have an 

important interest in the timely enforcement of a sentence.”  Owens v. Hill, 295 Ga. 302, 313 

(2014) (citation omitted).  The families of Lori Brown and Cynthia Williams have been waiting 

for nearly two decades for whatever closure and healing Petitioner’s execution will bring them; 

injecting another delay, even if brief, keeps them from realizing that goal.  But again, the test here 

is a balancing one, and the Court finds that the harm to Petitioner preponderates. 

The third factor -- the likelihood Petitioner will prevail on the merits of his claims -- is 

difficult to assess because of the novelty of this situation.  On purely equitable grounds, the Court 

finds Petitioner’s claim compelling and something that entitles him to the simple relief he seeks: a 

full five-member Board free of conflicts.  If Member McCoy remains on the Board, participates in 

the hearing, and then “abstains” by simply not voting, then Petitioner would face a clemency 

hearing in which someone has already, before any presentation of evidence, debate, or discussion, 

effectively voted no.  Indeed, McCoy’s non-vote has precisely the same impact as a “no” vote: it 

gets Petitioner no closer to a possible commutation and it limits him to only the four remaining 

members for a possible grant of relief.  Instead, he should have five members who start the 

clemency process with an open mind about the outcome and an ability to vote as the evidence 

adduced at the hearing guides them -- just as all other death-sentenced defendants have had.7  

Petitioner might still receive five no votes, but his opportunity to be heard should not be diluted.8 

 
7 Counsel for the Board acknowledged at the 15 December 2025 hearing that she was unaware of a less-than-five-
member Board ever considering a death penalty commutation clemency petition. 
 
8 There is a constitutional dimension to Petitioner’s demand for a full contingent of five Board members.  Section II 
of Article IV of Georgia’s Constitution creates the Board, defines its powers, and includes the following provision: 
“The chairman of the Board, or any other member designated by the Board, may suspend the execution of a sentence 
of death until the full board shall have an opportunity to hear the application of the convicted person….”  Ga. Const. 
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Where the likelihood of Petitioner’s success on the merits gets murkier is in the mechanics 

of implementing some form of equitable relief.  At the 15 December 2025 hearing, Petitioner 

highlighted the Board’s official policies that require members to recuse from proceedings in the 

face of conflicts of interest.  He also identified language in O.C.G.A. § 42-9-12 that empowers the 

Governor to appoint a temporary replacement for a Board member who is unable to serve due to 

“illness or other providential cause.”  Whether a conflict of interest as profound as Member 

McCoy’s constitutes the “providential cause” that would trigger the appointment of a temporary 

replacement is a question of first impression.  The statute appears tailored more for a medical 

incapacitation (given the composition of the “council” that is convened to determine whether the 

member is in fact unable to perform her duties), but there is nothing in the statute that makes it 

facially inapplicable to Petitioner’s case.  All told, the Court finds Petitioner’s argument more 

persuasive as to the need for (and possibility of) equitable relief resulting in a temporary 

replacement to Member McCoy. 

The final factor is potential disservice to the public interest.  The Court has already partially 

weighed this by considering the undeniable interest the families of Lori Brown and Cynthia 

Williams have in bringing to a close what must by now seem to them an endless and Byzantine set 

of appeals by Petitioner.  There is an additional important public interest, one that strongly favors 

pausing the clemency proceedings until five unconflicted members can be present for Petitioner’s 

hearing: “the public’s interest in ensuring that reliable procedures are followed before the State 

imposes the ultimate punishment of death.”  State v. Fed. Def. Program, Inc., 315 Ga. 319, 349 

 
art. IV, § 2, ¶ II(d).  Apparently the authors of our Constitution and the voters who approved it intended for Petitioner 
to have a full five-member voting body considering his application for clemency -- and not a Board with one or more 
abstaining members.  (And the Constitution even contemplates pausing the clemency proceedings until that headcount 
can be achieved, just as Petitioner seeks to do here.) 
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(2022); see also Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  The reliable procedure 

that death penalty defendants have long pursued in their last request for leniency is a hearing before 

a five-member Board, with each member a potential “yes” vote for clemency.  

Weighing all these factors, the Court finds that the proper, prudent, and protective course 

of action is to enter a temporary injunction that pauses the inexorable march toward execution until 

such time as Petitioner can be afforded the standard, constitutionally mandated clemency hearing 

before the full Board, comprised of five members who are able to participate fully in the 

proceedings, including the final vote on whether to grant Petition clemency or instead deny that 

relief and allow the death warrant (and Petitioner) to be executed. 

It is hereby ORDERED that: 

1. The State Board of Pardons and Paroles is enjoined from proceeding with Petitioner’s 
application for clemency until the earlier of the Court’s final ruling on Petitioner’s 
mandamus claim or ninety days from entry of this Order. 

2. The Georgia Department of Corrections is enjoined from proceeding with Petitioner’s 
execution until the Board has held its clemency hearing for Petitioner. 

3. The parties shall, no later than 19 January 2026, file any additional briefing on the 
question of whether and how Member McCoy can be replaced by an interim Board 
member for Petitioner’s clemency hearing. 

SO ORDERED this 29th day of December 2025. 

 
__________________________________________ 
JUDGE ROBERT C.I. McBURNEY 
SUPERIOR COURT OF FULTON COUNTY 
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1                      PROCEEDINGS

2                   December 15, 2025

3                    1:05 p.m. EST

4                THE COURT:  All right.  Good

5 afternoon, everyone.  This is 25CV017069.  I should

6 have asked, Ms. Nichols.  You are good to be taking

7 things down?

8                THE REPORTER:  Yes, sir.

9                THE COURT:  Excellent.  I need you to

10 interrupt whoever is talking, myself included, if

11 for some reason someone here is not audible or if

12 you have got a bad reception to what is going on.

13 Will you do that?

14                THE REPORTER:  Yes, sir.

15                THE COURT:  Great.  Thank you.  This

16 is the matter of Stacey Ian Humphreys as the

17 petitioner versus the State Board of Pardons and

18 Paroles and a whole bunch of other respondents.  I

19 am going to want to get the appearances for the two

20 sides and then we will get into this.

21                So I know there are a lot of lawyers

22 for Mr. Humphreys and any number of you can talk,

23 but really I think for the court reporter, we need

24 those who are most likely to be talking about what

25 we are talking about today.  So why don't we handle
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1 it that way and if you need your name in the record

2 for some other reason, you can let her know later

3 that hey, I was here on this day too.

4                So good afternoon.  Who do we have?

5 Who is going to be speaking to the issue -- as I

6 understand the issue, it is should tomorrow's

7 clemency hearing be postponed through mandamus,

8 through whatever we are going to call it, because

9 of concerns about the composition of that board and

10 because there are always two sides to every story.

11 Is three enough for a party?

12                If two people don't participate or

13 one doesn't participate and it sounds at least like

14 one will be abstaining, which is different from

15 recusing and we will work through all that.  But

16 that is what we are talking about today is the

17 viability of having the clemency hearing at 9:00

18 a.m. tomorrow morning, which is fifteen hours from

19 now, whatever the math is.

20                So who will be speaking on behalf of

21 Mr. Humphreys?

22                MS. CINO:  Your Honor, I am Jessica

23 Cino from Krevolin Horst.  I will be one of the

24 lawyers speaking on behalf of Mr. Humphreys.

25                THE COURT:  Great.
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1                MS. CINO:  Thank you.

2                MR. GREENAMYRE:  Zack Greenamyre,

3 also counsel for the petitioner.

4                THE COURT:  Can you say your last

5 name again?

6                MR. GREENAMYRE:  Greenamyre.

7                THE COURT:  All right.  How do you

8 envision dividing up what you are talking about?

9 One of the members of the board versus the other

10 member of the board or what is the division of

11 labor?

12                MS. CINO:  We have one more person

13 talking.

14                THE COURT:  Number three?

15                MS. CINO:  Number three.

16                MR. GARABADU:  Rahul Garabadu, Your

17 Honor.  And as we see it, Your Honor --

18                MS. CINO:  Go ahead.

19                MR. GARABADU:  Ms. Cino will be

20 speaking to the argument, and if Your Honor will

21 hear evidence, Mr. Greenamyre and I will be

22 divvying that up depending on the witnesses that

23 may be testifying before you today.

24                THE COURT:  Got it.  Okay.  That

25 works.
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1                THE REPORTER:  I need y'all to type

2 your name in chat real quick.

3                THE COURT:  Yeah, so what we are

4 going to do, Ms. Nichols, so folks aren't having to

5 type and argue, is if we get your email address, we

6 will send you the style of the case, the names of

7 all the lawyers.  There may be references to --

8 Mr. Humphreys has a bevy of attorneys.  And so

9 there may be references to other lawyers.  I don't

10 want you worrying about how do we spell this or

11 that.  So if you can get an email for my staff

12 attorney, she will get you all that info.

13                THE REPORTER:  Thank you.

14                THE COURT:  You are welcome.  And on

15 behalf of -- I am going to call it the State but I

16 know there are many moving parts to the State.

17                MS. PIPER:  Yes, Your Honor, Tina

18 Piper, Senior Assistant Attorney General.  I will

19 mainly be the one speaking today.

20                THE COURT:  Great.

21                MS. PIPER:  Conferring with my

22 colleagues, Elizabeth Crowder, Senior Assistant

23 Attorney General, as well as our Deputy Attorney

24 General, Beth Burton.

25                THE COURT:  Okay.  Some of us have
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1 met before.  So let me summarize what I understand

2 the issue to be, and then we will start with the

3 petitioner and see where we go from there.  So

4 Mr. Humphreys is scheduled to be executed at 7:00

5 p.m. on Wednesday.  But as is part of that process,

6 he has a clemency hearing 9:00 a.m. tomorrow in

7 front of the Board of Pardons and Paroles, which

8 consists of five individuals, the chair being

9 Ms. Holmes, and importantly to our discussion, two

10 of the members of the Board of Pardons and Paroles

11 are Mr. Bennett, who was at one point the sheriff

12 of Glynn County, and that point would include the

13 entirety of the death penalty trial of

14 Mr. Humphreys, who was indicted in Cobb County but

15 because of pretrial publicity the trial was moved

16 to Glynn, G-L-Y-N-N, County.  And then-Sheriff

17 Bennett was responsible for security and

18 transportation and whatnot for that trial.

19                Another member in a strange set of

20 coincidences of the current Board of Pardons and

21 Paroles is Ms. McCoy, who happens to have been the

22 victim witness advocate for that trial, meaning,

23 from my experience, as a former prosecutor to

24 include death penalty prosecutions, someone who was

25 intimately involved with the families of the two
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1 victims in that case.  And so Mr. Humphreys has

2 filed a series of pleadings that bring to

3 everyone's attention what sure seems like the

4 conflict that arises when someone who was so

5 intimately involved with the victims' families of

6 Mr. Humphreys' own trial would be sitting on the

7 body that would be deciding whether he should be

8 granted clemency.

9                And I thought this is going to be a

10 fascinating debate until of course there are two

11 sides to every story.  I read the respondents'

12 pleadings, and as it was represented to me, but we

13 will get all this on the record in open court,

14 Ms. McCoy is going to be abstaining, as in not

15 voting on whether Mr. Humphreys should be granted

16 clemency.  So it sounds like she would be present

17 and would listen, but when it came time to vote up

18 or down on clemency, her vote would be "I abstain."

19                Mr. Bennett would be participating.

20 And the argument is that his connection to

21 Mr. Humphreys' criminal proceedings back in '07 in

22 Glynn County don't rise to the level of needing to

23 abstain or recuse or whatever we are going to end

24 up calling it.  So half of the concern raised by

25 Mr. Humphreys seems to be addressed if Ms. McCoy
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1 isn't voting.

2                But then, because these things are

3 never that simple, there is the discussion of can

4 you have a hearing if one person won't be voting,

5 do you need to have five voting members so that the

6 vote always adds up to five.  And how do we work

7 through that or does Mr. Humphreys have a right to

8 five individuals who could, if they were so

9 inclined, vote to grant him clemency or see it some

10 disability because there will be only four people,

11 or potentially three people, if Mr. Bennett wasn't

12 going to be voting, as to whether Mr. Humphreys

13 should be granted clemency.

14                So we have got the procedural pieces

15 of what makes a quorum, is someone entitled to more

16 than the three; and also the question of should

17 Ms. McCoy and Mr. Bennett be participating at all,

18 and if so, in what way.  And I am sure I have

19 missed some of the pieces, you guys are much more

20 steeped in it.  But we are not here, that is what I

21 thought when I heard you have something about an

22 upcoming execution to talk about the Attorney

23 General's commitment not to execute anyone until

24 certain things were met after COVID.  Apparently

25 Judge May got to handle all that in Federal
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1 Court -- thank you, Judge May -- and we are focused

2 on the issue of what should happen tomorrow at 9:00

3 a.m., who should be in the room; or should nothing

4 happen and we should need to reconstitute, on a

5 temporary basis, the board so that Mr. Humphreys

6 has five people at the table, none of whom labors

7 under any conflict, real or perceived by the

8 public.

9                With that, Ms. Cino, why don't we

10 start with argument and then you can get into, you

11 know, really to flesh this out, I feel like I need

12 to ask Mr. Bennett some questions.  And I still

13 want to ask Ms. McCoy questions even though she is

14 abstaining or however you guys want to proceed.  It

15 is functionally your hearing, and then obviously

16 Ms. Piper and team will respond on behalf of the

17 respondents.

18                MS. CINO:  Good afternoon, Your

19 Honor, I very much appreciate you hearing this on

20 an emergency basis and also being thoroughly versed

21 in the background for this.  And I will say as

22 Mr. Humphreys' counsel, we are not entirely sure

23 what the position of the State is because the

24 respondents' brief is a four-person board is just

25 fine, one member can abstain, we can move forward.
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1 However, and I'm not sure you are aware, roughly an

2 hour before this hearing started, there was a stay

3 of execution issued in this matter, which I think

4 we agreed potentially postpones tomorrow's clemency

5 hearing, so we are not sure of the import of that.

6                THE COURT:  Talk to me.  I am not

7 aware.  I do not have the Humphreys --

8                MS. CINO:  News to us.

9                THE COURT:  -- on my phone.  So I was

10 in a meeting and then I was saying I have to be in

11 court.  Who stayed the execution?

12                MS. CINO:  That was the Board of

13 Pardons, the State Board of Pardons and Paroles, if

14 you may, I can present this to you, because we

15 received it as we were meeting before court.

16                THE COURT:  Sure.  Okay.  It has a

17 gold seal.

18                MS. CINO:  It does.  It is fancy.

19 Yeah.  Okay.  And while it says it is a stay of

20 execution, they have informed federal public

21 defender's office that it is also a stay of the

22 clemency hearing that is going on tomorrow.

23                THE COURT:  Okay.

24                MS. CINO:  So it is not occurring

25 tomorrow, but we don't know anything beyond that.
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1                THE COURT:  Okay.  Why don't you

2 pause, but you can stay right there.

3                MS. CINO:  Okay.

4                THE COURT:  And Ms. Piper, fill us in

5 as much as you know.  And I appreciate in

6 situations like this, things are happening real

7 time, so you may say, Judge, you know what I know.

8                MS. PIPER:  Basically you know what I

9 know.  There is -- I will say that there is not a

10 time for this ascension, so, you know, it is only

11 effective right now.

12                THE COURT:  Okay.

13                MS. PIPER:  It can go -- the longest,

14 the maximum it can go is ninety days.  All right?

15                THE COURT:  Could -- I'm sorry to

16 interrupt but just so I am understanding the

17 parameters.  Could Chair Holmes, upon a vote of the

18 board, issue another one of these in an hour saying

19 never mind, it is unsuspended, he better be there

20 at 7:00 p.m. on Wednesday?

21                MS. PIPER:  That is a really fast

22 off-the-cuff factual question for the board.  I

23 need to think.  Would they, you know?  I can't

24 answer for the board, but I doubt that that would

25 occur.
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1                THE COURT:  Okay.  What do you know

2 about why this happened?

3                MS. PIPER:  You know, the board

4 guards its votes, and I am sure you are aware,

5 everything, official business the board does is

6 guarded zealously.  It is a state secret.  They are

7 not --

8                THE COURT:  I do know.  We have had

9 to litigate this in other cases.  And why didn't

10 this guy get paroled?  None of your business is

11 what we are told.

12                MS. PIPER:  They are zealous in

13 protecting the privacy to afford individuals, you

14 know, the objective review that they can do.

15                THE COURT:  And I respect that.  I

16 didn't mean to probe in that way like hey, who

17 voted for this.  I am curious if there was some

18 indication as to not who thought it was a good idea

19 or a bad idea, but we are suspending because we

20 need to do X, we need to do Y.  That would give

21 everyone a better sense of, for example, do we need

22 to do this hearing, do we need to do it today or

23 would we reconvene in a week or a month and in

24 between now and then petitioners, lawyers might be

25 able to learn some information that would make
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1 their argument moot or who knows.  But it sounds

2 like you didn't get, along with this, a little memo

3 saying hey, here is why we did this.

4                MS. PIPER:  That is correct.

5                THE COURT:  Okay.

6                MS. PIPER:  I will say, you know,

7 respectfully, even if they were to, as your

8 hypothetical, at any point file a new order saying,

9 you know, we are going to have a hearing on this

10 date, I think we still have to go forward with the

11 legal issue before us in court.

12                THE COURT:  Okay.  And from -- in

13 your experience, when they unsuspend things, do

14 they unsuspend and say we will see everyone in

15 twenty minutes for the clemency hearing or it is --

16 there's a week's notice or --

17                MS. PIPER:  Yeah.  I don't know that

18 I can give you an exact time frame, but it is not

19 the twenty minutes.  I mean it certainly is -- you

20 know, they would get the same notice they would get

21 anyway, normally, I would think.  So, you know,

22 there's --

23                THE COURT:  I haven't been on death

24 row before, so I don't know what kind of notice you

25 get for hey, now is the execution date, in T-minus
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1 three days is your clemency hearing or how that

2 goes.

3                MS. CINO:  If I may, Ms. Smith, who

4 represents -- is the in-house counsel essentially

5 for the board is on Zoom.

6                THE COURT:  Okay.

7                MS. CINO:  She may have some

8 information.

9                THE COURT:  Oh, right.  Ms. Smith,

10 this is the Ms. Smith that one of you e-mailed to

11 say we have got an issue and nope, nope, there's no

12 issue.  We are going forward.

13                MS. CINO:  Right.

14                THE COURT:  Ms. Smith, are you able

15 to hear us?

16                MS. SMITH:  Yes, sir, I am.

17                THE COURT:  Thank you for joining us.

18 Are you in a position to answer any of the

19 questions that I had, such as how do we figure out

20 why things were suspended?  I bet I know the answer

21 to that, which is no, but how much notice people

22 get when the suspension is lifted?

23                MS. SMITH:  So I may be able to

24 answer, Your Honor.  In this instance, I don't

25 believe that there's any law regarding the amount
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1 of notice a person gets when the stay or the

2 suspension is lifted.  We would provide at least

3 twenty-four hours' notice, depending on whether the

4 window for execution is still open, obviously, to

5 provide counsel an opportunity to get themselves

6 and any staff that is assisting present to the

7 appointment which would likely be, like I said,

8 maybe twenty-four hours in advance of the

9 appointment date, should the stay or the suspension

10 be lifted.

11                THE COURT:  But if there's supposed

12 to be a clemency hearing before the execution, then

13 I guess the execution would have to be at least two

14 days out because you would have the clemency

15 hearing in between the lifting of the suspension

16 and the execution?

17                MS. SMITH:  That is correct, sir.

18                THE COURT:  Okay.  All right.  But as

19 of right now, you don't have any information you

20 can share with the parties to this litigation as to

21 whether this is a short-term suspension, a

22 long-term suspension or we just -- we wait for the

23 next gold-sealed document?

24                MS. SMITH:  That is correct, sir.

25                THE COURT:  The last one?
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1                MS. SMITH:  I'm sorry.  I don't have

2 any information as to how long the suspension will

3 last.

4                THE COURT:  Okay.  All right.  You

5 didn't know you were going to be put on the spot.

6 Thank you for pitching in here.  That is helpful.

7                Okay.  We should go forward --

8                MS. CINO:  We should.

9                THE COURT:  -- because we don't know

10 when we will all be together again.

11                MS. CINO:  Well, and the execution

12 warrant is open until the 24th and there's a

13 massive amount of logistics of getting other

14 witnesses here for the clemency hearing.

15                THE COURT:  The 24th of December?

16                MS. CINO:  Correct.

17                THE COURT:  How does that work, an

18 execution warrant is valid for --

19                MS. CINO:  A certain window.  And so

20 they could potentially say hey, stay would be

21 lifted tomorrow.  Clemency hearing, you know,

22 execution is on the 23rd, we are going to have a

23 clemency hearing on the 22nd.

24                THE COURT:  If -- if we go past the

25 24th, then there needs to be a new execution
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1 warrant?

2                MS. CINO:  That is correct, Your

3 Honor.

4                THE COURT:  And is that what the

5 district attorney applies for or who -- so

6 Ms. Allen out of Cobb would say all right, we have

7 to do this again, I am getting a new execution

8 warrant.  But is that merely a matter -- I don't

9 mean to make it sound insignificant, but he has

10 been sentenced, so getting another warrant, some

11 judge doesn't have discretion to say I'm not going

12 to give you an execution warrant.

13                MS. CINO:  That is a more ministerial

14 function, but it is also a large, over the holidays

15 especially, a scheduling function, given that there

16 are mental health experts on behalf of the

17 defendant and other individuals who have to fly in.

18                THE COURT:  None of this is simple.

19 I get that.

20                MS. CINO:  Exactly.

21                THE COURT:  And so no one should

22 hopefully be thinking well, we will just give

23 everyone twenty-four hours' notice.  I just -- I

24 want to be mindful as we are working through this

25 the significance of if something pushes past
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1 December 24th, one can get another execution

2 warrant.  And that is not moving a mountain.  What

3 is moving a mountain is the execution and the

4 clemency hearing and being prepared for that.

5                MS. CINO:  Correct, yes.

6                THE COURT:  All right.  So let's

7 assume that we are going forward.

8                MS. CINO:  Yes.  Thank you.  So this

9 mandamus action is necessary because the State --

10 we will say intends to proceed at some point with

11 the clemency process that is plainly

12 unconstitutional and cannot be remedied through

13 ordinary channels.  And this court does have the

14 authority to compel compliance with the Georgia

15 Constitution.

16                THE COURT:  If Ms. McCoy doesn't

17 participate, and by that I am just going to say she

18 is there the whole time but she doesn't vote, that

19 is how I take abstain.  Abstain would be I am in

20 the room, I might even ask some questions of

21 witnesses, etcetera.  But when it is time to vote,

22 the vote is abstain.

23                MS. CINO:  Yeah.

24                THE COURT:  If that is the approach

25 that the board takes, which is what has been
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1 represented in signed pleadings that have been

2 filed with the court.

3                MS. CINO:  Yeah.

4                THE COURT:  So that there's four

5 people, and I appreciate you have got concerns

6 about Mr. Bennett, we will air those out, what is

7 unconstitutional about that happening?

8                MS. CINO:  That is a great question.

9 The Georgia Constitution mandates there shall be a

10 State Board of Pardons and Paroles which consists

11 of five members.  And that is Article 4, Section 2.

12 And it further requires in capital cases the full

13 board have an opportunity to hear the application

14 of a convicted person.  So the provision requires

15 that clemency in a death penalty case has to be

16 considered by a fully constituted five-member

17 board, not a partial one, not a conflicted one.

18 And having all five participating members, it was

19 recognized ten days ago by the board's counsel,

20 Ms. Smith, saying there has to be five members.

21                THE COURT:  Well, but Ms. Smith isn't

22 the constitution, so she said what she said.

23                MS. CINO:  Right.

24                THE COURT:  If the constitution says

25 that five must hear it, that might explain why
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1 Ms. McCoy would be given the advice of you should

2 abstain as opposed to recusing, which I would take

3 to mean I am not going to be in the room while it

4 happens.  And so then four people would hear

5 Mr. Humphreys' plea for clemency, and that would be

6 inconsistent with constitutional language that says

7 the full board must hear the application.  But

8 Ms. McCoy could hear it if she is abstaining, she

9 is just not voting on it.  I know that sounds

10 ticky-tacky, but words have meaning --

11                MS. CINO:  But they do.  And sorry, I

12 don't want to interrupt you.

13                THE COURT:  No, but -- so the full

14 board hears it and then Ms. McCoy says I am going

15 to abstain.  I'm not to vote on this because I have

16 some conflicts that kind of hit you in the face

17 when you read about her connection to the

18 underlying case that brings Mr. Humphreys before

19 us.

20                MS. CINO:  And they do.  And so if

21 you even dig deeper, so the board has a policy.

22 Board Policy 1.120, that members -- it focuses

23 right on members are participating in proceedings.

24 And so the impartiality, if it is reasonably

25 questioned, they do have to abstain.  But a member
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1 is prohibited from participating, they are not

2 exercising their constitutional power of clemency

3 at all.  And so the board cannot be

4 constitutionally whole.

5                And they make this distinction, I

6 think, if you look at Fugate, for example, which

7 this Court decided in 2002.

8                THE COURT:  So we are clear, "this

9 Court" means Judge Goger.

10                MS. CINO:  Judge Goger.

11                THE COURT:  Not Judge McBurney, I was

12 not the judge back then.  But I looked at Fugate,

13 that was in some of your pleadings.

14                Does a policy of the board constitute

15 either, and it may be both, a law that a judge

16 could issue a mandamus on you must comply with this

17 law or is it a policy and it is not a court's job

18 to enforce a policy?  And if it somehow is -- well,

19 start with that.

20                MS. CINO:  Okay.  So I do think that

21 policies are part of what we recognize that the

22 board has to comply with.  There are structures and

23 norms for a board that they have to follow,

24 especially when it comes to conflicts in this

25 specific instance, right?
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1                And we are looking at what are these

2 ethical guidelines that are clear and when clemency

3 is exercised, when we are looking at participation,

4 deliberation and voting, for in these particular

5 instances.  So those norms and guidelines help

6 establish when a board member, for example, is

7 conflicted, when there's an appearance of a

8 conflict and when it is the right time for that

9 board member to not be participating in a

10 procedure.

11                THE COURT:  And what is the specific

12 language of the policy if I, as a board member,

13 conclude that I have a conflict, like Ms. McCoy has

14 apparently?  She is abstaining.  Does the policy

15 say you should abstain, does it say you shouldn't

16 participate, and then that is open to the

17 interpretation -- well, abstention means you are

18 not participating, so she has checked the box of

19 the policy, but you still have a full board because

20 all five are in the room when the clemency petition

21 is being presented.

22                MS. CINO:  So -- so if you read under

23 board policy, so the first board policy that we

24 start with, which is 1.105, that the employees

25 shall make every effort to avoid even the
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1 appearance of a conflict of interest.  And it goes

2 on to say that it is when a reasonable person would

3 conclude from -- I feel like there's a question

4 coming.

5                THE COURT:  No.  No.  No.  With

6 Ms. McCoy, I'm glad we are not having to have the

7 argument how does someone not see the conflict

8 here.

9                MS. CINO:  Okay.

10                THE COURT:  And that was addressed

11 with the pleading from the respondent.  So she has

12 raised her hand saying I have got a conflict.

13                MS. CINO:  Okay.

14                THE COURT:  And so she is going to

15 abstain.

16                MS. CINO:  All right.

17                THE COURT:  How is that approach to

18 her conflict inconsistent with the policy?

19                MS. CINO:  So 1.106, an employee

20 shall recuse him or herself from any proceedings,

21 it isn't abstain, it is recuse.

22                THE COURT:  And what is the

23 difference?

24                MS. CINO:  So abstain is I still stay

25 in the room, I can listen to all of this
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1 information, but I am an empty seat.  I don't vote

2 on it.  There's only four people who are there.

3 Recusing is generally I am taking myself out of the

4 room, I am not participating in these proceedings

5 and it is like, for example, if a judge recuses

6 from a case, we don't have an empty chair with this

7 hearing going on, we have a new judge that is

8 appointed in your stead.

9                THE COURT:  Do you have any examples

10 of recusals on the board where someone said that is

11 my nephew who is coming in, and so I can't be

12 handling his request for clemency?  You know what

13 they did in that case is that board member McBurney

14 leaves and they bring in board member Jones, a new

15 person, temporarily, like you are going to sit in

16 for this hearing.  That is it.  You don't stay on

17 the board.  You are here temporarily because

18 McBurney had to recuse because it is his nephew.

19                MS. CINO:  So I would love to say

20 that I did.  These guidelines are relatively

21 recent, so there aren't a prime example of that

22 occurring just yet.

23                Part of -- in addition, part of some

24 of the questions that we have to introduce in

25 evidence are were you provided with these
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1 guidelines in advance when you were onboarded for

2 example as a new board member.

3                THE COURT:  Okay.

4                MS. CINO:  Yep.

5                THE COURT:  So your argument is that

6 the policy, it says you shall recuse and recusal is

7 not abstention, recusal would mean you are not even

8 in the mix.  And so if Ms. McCoy is saying I have

9 got a conflict, she is not complying with the

10 policy if she merely abstains.  Words mean

11 something, she should recuse, which means she is

12 not present at all, in which case you don't have a

13 full board, you have four.

14                Setting aside whether Mr. Bennett has

15 a conflict as well, you are already at a point

16 where, contrary to the constitution, the full board

17 is not hearing the application.

18                MS. CINO:  Your Honor, you are making

19 my argument for me, but yes.

20                THE COURT:  I just want to make sure

21 I understand it.

22                MS. CINO:  That is right.  That is

23 absolutely right.  And if I might add, it is

24 slightly different from the argument in

25 respondents' brief where they are using quorum
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1 as -- to justify that they don't need to have all

2 five members.  And that is a different component of

3 this.

4                THE COURT:  Okay.  Are you going to

5 get to that?

6                MS. CINO:  Yes.

7                THE COURT:  Okay.  All right.

8                MS. CINO:  So part of -- respondent

9 tries to sort of, you know, use -- if there are

10 three out of five board members that are available

11 and can preside over this, then you have reached

12 the amount that you needed and we will be fine, but

13 that is simply the amount you need for quorum to be

14 able for that clemency proceeding to go forward.

15 It is not what is required and it is certainly not

16 what Fugate has stated.  It doesn't negate the

17 requirement, and this is straight from Fugate,

18 which is in the next sentence that they left out of

19 their brief, it does not negate the requirement of

20 five appointed board members, members of the board

21 at all times, who are to have an opportunity as

22 required by the constitution to consider

23 applications for themselves.

24                THE COURT:  This quorum, three out of

25 five would be a quorum?
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1                MS. CINO:  Uh-huh.

2                THE COURT:  Are there rules that talk

3 about the board conducting business with a quorum,

4 or is the quorum, that is the number of votes you

5 need?  I think of quorum as we now have enough

6 people in the room to conduct business.  And if

7 there are any rules that talk about there being a

8 quorum, I mean it would seem to be unnecessary if

9 the constitution says you have to have everyone

10 there, then your quorum is everyone, it is not

11 three, it is not four.

12                Where does the notion of quorum come

13 from in terms of the operations of the board?

14                MS. CINO:  Sure.

15                THE COURT:  I know it is in the

16 respondents' brief.  I got that.  I don't remember

17 if they cite to, well, Rule 1.101 says a quorum is

18 enough, three you can go forward.

19                MS. CINO:  So in the -- I believe it

20 is later -- one of my colleagues may bring this up

21 to me.  But -- I know there is a section about as

22 long as you have got three out of five members to

23 move forward --

24                THE COURT:  While you are looking,

25 let me ask a quick question.
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1                (Off-the-record discussion.)

2                THE COURT:  I am ready when you are.

3                MS. CINO:  Thank you.

4                (Pause.)

5                MS. CINO:  So the quorum, it requires

6 a quorum of a five-member board to act, which is, I

7 believe, the three out of five members to grant the

8 clemency petition.

9                THE COURT:  Okay.  To act as in three

10 have to vote for it or they need three in the room

11 to do it?

12                MS. CINO:  You need three to vote for

13 it.

14                THE COURT:  I didn't say that well.

15 You just repeated me, so I didn't say it well.

16                MS. CINO:  I apologize.

17                THE COURT:  No.  No.  No.  There need

18 to be three votes in favor of X for X to occur with

19 the board, not that three people have to cast a

20 vote so that a two to one vote would actually carry

21 the day.  You see the difference between the two?

22                MS. CINO:  That is right.  So under

23 the Georgia Constitution, you have to have -- you

24 can't, for example, if there are, let's say, just

25 four people, it can't be a two -- two to two.
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1                THE COURT:  That would be a tie.

2                MS. CINO:  That would be a tie.

3                THE COURT:  Right.

4                MS. CINO:  You can't have two to two.

5 It would have to be -- it always has to be at least

6 three voting in favor of clemency.  So it has to be

7 three out of the five voting for that.

8                THE COURT:  But what you read to me

9 sounds like you could just have three people in the

10 room; and if they vote unanimously, that is three

11 votes and that carries the day.  And if you had

12 three people in the room, two to one wouldn't work

13 because that is not three.

14                MS. CINO:  Correct.

15                THE COURT:  Okay.

16                MS. CINO:  It has to be at least

17 three in favor of clemency.

18                THE COURT:  Okay.  All right.  I am

19 ready.

20                MS. CINO:  Okay.

21                (Pause.)

22                (Petitioner's Exhibit 11 was marked

23                for identification.)

24                MS. CINO:  So Exhibit 11 attached to

25 our pleading is the Fugate order that has the
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1 discussion at Page -- I believe it's Page 5 about

2 needing the fully constituted board members.

3                THE COURT:  Respondents' suggestion

4 that the quorum rule anticipates a board vacancy

5 does not square with the Constitution's mandate

6 that the full board consider clemency applications.

7                MS. CINO:  Okay.  So the Court ruled

8 O.C.G.A. 42-9-7 -- quorum rules are established by

9 O.C.G.A. 42-9-7, and that was the same issue that

10 came up in Fugate where, again, the respondents

11 there attempted to argue that the statutory rights

12 were not violated by having four board members

13 presiding over the clemency hearing, which

14 constitutes a quorum because the quorum was

15 established by 42-9-7.

16                The court held in Fugate that

17 construing constitutional and statutory provisions

18 together, the quorum rules are applied to determine

19 just the necessary number of presiding board

20 members, given the constitutional requirement for a

21 fully constituted board, which is five members.

22 And that although only three of the board members

23 need to preside over a hearing to constitute a

24 proper quorum, this does not negate the requirement

25 of five appointed members of the board at all times
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1 who are to have the opportunity, as required by the

2 constitution, to consider applications for

3 themselves.

4                And it goes on to say quorum rules

5 were established by the legislature.  The people of

6 the state of Georgia voted on a constitutional

7 guarantee of five members of the Board of Pardons

8 and Paroles, hence in order to respect citizens'

9 expectations, the court must strictly construe a

10 constitutional guarantee of five board members,

11 especially in light of the possible irreparable

12 harm to the defendant.

13                THE COURT:  So I guess we have sort

14 of come full circle.

15                MS. CINO:  We have come full circle.

16                THE COURT:  The constitution in

17 Article 4, Section 2 says that the full board, not

18 a quorum, the full board -- to me, that says all

19 five -- shall have an opportunity to hear the

20 application.

21                But Ms. McCoy is sitting in there,

22 she is hearing it.  I guess your argument is to

23 what end if she is not going to vote.  That is

24 honoring the word of the constitution but not the

25 spirit of the constitution.  She doesn't have the
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1 ability if, in her heart, the vote is X to cast

2 that vote if she is abstaining.

3                MS. CINO:  Correct.

4                THE COURT:  Okay.

5                MS. CINO:  It has to be five board

6 members.  It has to follow the constitution, and

7 you can't escape that by using 42-9-7.

8                THE COURT:  Okay.

9                MS. CINO:  And she can't abstain.

10 She has to recuse, and there has to be a new board

11 member.

12                THE COURT:  What about Mr. Bennett?

13                MS. CINO:  Mr. Bennett?

14                THE COURT:  And I guess I should be

15 clearer.  What I mean specifically is, help me

16 understand why then Sheriff Bennett, doing his job

17 and apparently doing it well, the trial went off

18 and there didn't seem to have been security issues

19 there, conflicts him out of being a participant in

20 the clemency hearing.

21                MS. CINO:  So part of -- a large

22 chunk of the clemency process will focus on the

23 juror deliberations at the penalty phase.

24                THE COURT:  People pounding on the

25 wall and crying and there was an actual hole in the
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1 wall?

2                MS. CINO:  Correct.  And Mr. Bennett

3 was, in fact, present and around the jurors during

4 that process, which our contention -- and we would

5 like to adduce evidence from him regarding some of

6 that because it makes him privy to not just more of

7 that information but also the emotions that run

8 high during that period of time.  Penalty phases

9 are incredibly difficult times of trial.

10                THE COURT:  And this trial went as,

11 in Georgia, death penalty trials should, same jury

12 deciding penalty; they didn't bring in a different

13 jury.  So the jurors who found Mr. Humphreys guilty

14 then labored through the sentencing phase.  So

15 jurors who are getting emotional in the

16 deliberation room are the same ones who found him

17 guilty.  Okay.

18                All right.

19                MS. CINO:  And he also had personal

20 interaction with Mr. Humphreys as well.  Obviously,

21 prisoner transport and other courtroom

22 interactions.

23                THE COURT:  Okay.  So you would like

24 to elicit some evidence from Mr. Bennett.

25                MS. CINO:  Correct.
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1                THE COURT:  Ms. Piper, any issue with

2 that?  I think it was Ms. Crowder maybe who reached

3 out, someone from your team reached out via email.

4 I said Zoom participation is fine if people are far

5 away.  It seems like there is a factual component

6 on Mr. Bennett's side to this, what we need to as a

7 group evaluate on the conflict piece.  This has

8 nothing to do with quorum and abstain and whatnot.

9 You will get an opportunity to respond to all of

10 that.

11                But I would like to hear a little bit

12 more about his connection to the trial and even

13 what he remembers about it.

14                MS. PIPER:  He has stated that he

15 would.

16                THE COURT:  Okay.

17                MS. PIPER:  We have absolutely no

18 objection to him talking about his lack of personal

19 involvement.

20                THE COURT:  Okay.  I don't want you

21 to coach the witness.

22                MS. PIPER:  I'm not.

23                THE COURT:  Mr. Bennett, I see your

24 name on the screen.  Are you able to have your

25 camera turn on and your microphone?
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1                MR. BENNETT:  Yes, Your Honor.

2                THE COURT:  All right.  So I can hear

3 you, but you are a black box.  So we will need to

4 figure out how to get that camera to work.  Do

5 y'all have any technically trained agents near

6 Mr. Bennett?

7                (Pause.)

8                THE COURT:  Mr. Bennett?

9                MR. BENNETT:  Yes, sir.

10                THE COURT:  We don't have any video

11 from you.

12                MS. PIPER:  The video button maybe?

13                THE COURT:  Let me try this.

14                MS. PIPER:  Mr. Bennett, can you see

15 us on your screen?

16                MR. BENNETT:  Yes, I can.

17                THE COURT:  All right.  Do you have a

18 screen that has a camera?

19                MR. BENNETT:  In the past it worked

20 okay, but it is apparently not functioning

21 currently right now.

22                MS. PIPER:  Did you maybe

23 accidentally turn the camera off, you know, hit a

24 button or something at the top or slide the top of

25 the -- top part?
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1                MR. BENNETT:  Okay.  Is it working

2 now?

3                THE COURT:  Whoops.  I just hit the

4 wrong button.  Try one more time.  Nope.  You are

5 still a black box.  You don't happen to have any

6 kids in the house?  They are the ones who always

7 make things work for me.

8                MR. BENNETT:  You are exactly right.

9 I wish I had a grandchild here with me right now or

10 we wouldn't have any issues.

11                MS. PIPER:  Perhaps he could get in

12 on his phone.

13                THE COURT:  I don't know.  Some

14 people, when they get stuck like this, they will

15 dial in on a separate device, one for audio and one

16 for video.

17                MS. PIPER:  Can you do that,

18 Mr. Bennett?

19                MR. BENNETT:  Yes.  I am going to try

20 to call my office to speak with IT.

21                THE COURT:  Okay.

22                MR. BENNETT:  Is that okay?

23                THE COURT:  It is.  So we are going

24 to take a quick break.  I have two search warrants

25 I am going to quickly peruse for Investigator
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1 Wilson.  All right.  Let me peruse these and then

2 we will get you up here.

3                THE REPORTER:  Off the record?

4                THE COURT:  Yes, ma'am.

5                THE REPORTER:  Thank you.

6                (Whereupon, a break was had from 2:52

7                p.m. until 2:54 p.m. EST)

8                THE COURT:  All right.  Mr. Bennett,

9 how are you doing?

10                MR. BENNETT:  I think we are ready to

11 go, Your Honor.

12                THE COURT:  Great.  Thank you for

13 finding a grandkid to make it work.

14                All right.  I am going to have the

15 deputy swear you in, and then I think we are

16 pivoting with lawyers because Ms. Cino said she

17 doesn't do evidence.  She does argument.

18                All right.  But first if you will

19 raise your right hand.

20                THE DEPUTY:  Raise your right hand.

21

22                 WAYNE VERNON BENNETT,

23 having been first duly sworn, was examined and

24 testified as follows:

25                THE DEPUTY:  Okay.  You may lower

Page 48

Veritext Legal Solutions
800.808.4958 770.343.9696



Hearing Before Hon. C. I. McBurney 12/16/2025 December 15, 2025
Humphreys, Stacey Vs. State Board Of Pardons And Paroles

1 your hand.  Please state and spell your full name

2 for the Court.

3                THE WITNESS:  Yes.  My name is Wayne

4 Vernon Bennett.  That is W-A-Y-N-E, V-E-R-N-O-N,

5 B-E-N-N-E-T-T.

6                THE DEPUTY:  Thank you.

7                THE COURT:  And from where are you

8 joining us, Mr. Bennett?

9                MR. BENNETT:  St. Simons Island,

10 Georgia.

11                THE COURT:  Wow, we should have had

12 court with you.  That is what we should have done,

13 all come join you.  We appreciate your making time

14 for this.

15                Counsel?

16                MR. GREENAMYRE:  Does the Court mind

17 if I sit so I can --

18                THE COURT:  So long as the court

19 reporter can hear you, I am good.

20                MR. GREENAMYRE:  Mr. Bennett, can you

21 hear me okay?

22                MR. BENNETT:  I can.

23                MR. GREENAMYRE:  All right.

24 Beautiful.

25
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1 DIRECT EXAMINATION BY MR. GREENAMYRE:

2         Q.     You are currently the vice chair of

3 the State Board of Pardons and Paroles, correct?

4         A.     That is correct.

5         Q.     And you come into this role after a

6 long and varied and successful career in law

7 enforcement?

8         A.     Yes, sir.

9         Q.     All right.  I want to show you just

10 for the record what I believe is your bio.  Can you

11 see that?  First off, Mr. Bennett, can you just see

12 what is on the screen, this document?

13         A.     I can.  I can.

14         Q.     All right.  I can scroll as quickly

15 or as slowly as you would like.  But does this

16 appear to be your bio on the State Board of Pardons

17 and Paroles website?

18         A.     Yes, sir, it is.

19         Q.     Okay.  And this details some of your

20 accomplishments as a law enforcement officer,

21 including as a sheriff, correct?

22         A.     That is correct.

23         Q.     All right.

24                MR. GREENAMYRE:  Then we would move

25 to admit this as Plaintiff's Exhibit 22.
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1                THE COURT:  So do you have copies to

2 give to respondents, and do you have an exhibit

3 list, because 22 -- I have Exhibits 1 through 14

4 that were part of one of your pleadings, but I

5 think they were really appendices.  Oh, look at

6 this.  Never mind.  Binder.  All right.  Exhibit

7 22.

8                (Petitioner's Exhibit 22 was marked

9                for identification.)

10                THE COURT:  And, Ms. Piper, are you

11 handling this part of the proceedings as well?

12                MS. PIPER:  No objection.

13                THE COURT:  No objection.  22 is

14 admitted.

15                (Petitioner's Exhibit 22 was received

16                into evidence.)

17         Q.     (BY MR. GREENAMYRE:)  Thank you,

18 Mr. Bennett.  Getting into it, you were the sheriff

19 of Glynn County throughout the 2007 trial of

20 Mr. Stacey Humphreys, correct?

21         A.     That is correct.

22         Q.     And as we have just alluded to, the

23 trial was not held in Cobb County where the

24 offenses occurred but instead in your county, in

25 your Sheriff's Office, correct?
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1         A.     That's correct.

2         Q.     And your office had a number of roles

3 in facilitating this trial, correct?

4         A.     That is correct.

5         Q.     You were responsible for courthouse

6 security?

7         A.     Yeah, my -- it come under the

8 direction of my office.

9         Q.     Correct.  And your office was

10 responsible for housing Mr. Humphreys at the jail,

11 right?

12         A.     That is correct.

13         Q.     And your office was responsible for

14 transporting Mr. Humphreys to and from court each

15 and every day of a long trial, correct?

16         A.     Yes, sir.

17         Q.     In addition, I understand that there

18 were a couple of extra roles for the Sheriff's

19 Office due to the nature of this case.  In this

20 instance, the jury was sequestered, right?

21         A.     That is correct.

22         Q.     And the Sheriff's Office coordinated

23 security at the hotel for the jurors, right?

24         A.     Yes, sir.

25         Q.     And they arranged for that housing
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1 for the jury for the over a month that the trial

2 was going on?

3         A.     That is correct.

4         Q.     They arranged for the jury's meals?

5         A.     Yes, sir.

6         Q.     And they took precautions with regard

7 to the television, newspapers, visitors, telephone

8 calls that these jurors had, right?

9         A.     Well, it is common practice we would

10 confer with the presiding judge to get the

11 stipulations that he or she would place on the

12 jurors, and we would abide by those rules.

13         Q.     In fact, in this instance, jurors

14 were instructed or encouraged or somehow they

15 monitored, you know, to not inadvertently gain

16 access to information from the media, the newspaper

17 and television, correct?

18         A.     That would be correct.

19         Q.     And the Sheriff's Office was

20 responsible for either limiting or screening

21 visitors to the jurors during their sequestration?

22         A.     Normally visitors aren't allowed.  In

23 some cases they are allowed to talk with their

24 families by telephone.  And I do not recall exactly

25 what the stipulations were placed on that
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1 particular jury.

2         Q.     I may be able to show you some

3 documents to refresh your recollection.  But does

4 it sound right to you that the jurors were limited

5 to phone calls of five minutes' duration that were

6 in the presence of the Sheriff's Office personnel

7 during the course of this trial?

8         A.     That's correct.  That's correct.

9 That is usually the normal procedure.

10         Q.     All right.  I want to show you

11 another exhibit, which is Exhibit 7, which is in

12 our petition.

13                (Petitioner's Exhibit 7 was marked

14                for identification.)

15         Q.     (BY MR. GREENAMYRE:)  And can you see

16 this?

17         A.     I can see -- I would actually need to

18 enlarge it just a little bit.

19         Q.     Yes, sir.  And please aggressively

20 instruct me to make it bigger, go up, go down,

21 whatever you need, okay, so you can see this right.

22         A.     Okay.  It is pretty clear now.

23         Q.     Okay.  And let me know if you want to

24 read more than the first page before I go on to the

25 second page.
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1         A.     Okay.  I'm not really familiar with

2 that correspondence as it would have gone to my

3 courthouse staff, which I believe at the time was

4 Major John Scott.

5         Q.     Okay.  But you would agree that this

6 letter is addressed to you, correct?

7         A.     That's correct.

8         Q.     And it outlines some of the, you

9 know, sharing of responsibilities between the Cobb

10 deputies and the Glynn Sheriff's Office deputies

11 during the course of this trial, correct?

12         A.     That's correct.

13                MR. GREENAMYRE:  And we would move to

14 admit Exhibit 7.

15                THE COURT:  Any objection to

16 Petitioner's 7?

17                MS. PIPER:  No objection.

18                (Petitioner's Exhibit 7 was received

19                into evidence.)

20                MR. GREENAMYRE:  All right.

21         Q.     (BY MR. GREENAMYRE:)  I want to show

22 you another letter.  All right.  Can you see this

23 document?  Not yet, I guess.

24                So this appears to me to be an

25 October 4th, 2007, letter from you to, it appears,
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1 and correct me if I am wrong, to -- that you wrote

2 to each of the jurors in this case.

3         A.     Yes, that is a standard form letter

4 that we send out to the jurors in all of our jury

5 cases that helps us evaluate our job performance

6 and things that we could do in the future to make

7 their stay a little bit more comfortable,

8 especially with the sequestered jurors, and to get

9 their input as to what could be made better in our

10 policy.

11         Q.     Okay.

12                MR. GREENAMYRE:  And we would move to

13 admit Exhibit --

14                THE COURT:  Any objection to

15 Petitioner's 8?

16                (Petitioner's Exhibit 8 was marked

17                for identification.)

18                MS. PIPER:  No objection.

19                THE COURT:  And Mr. Bennett, you are

20 saying this letter, while it is customized to this

21 trial, was fairly typical outreach from your office

22 to jurors, because it looks like it is -- other

23 than explaining a few things to jurors once their

24 service is complete, you are looking for feedback,

25 what could we do better next time so that the
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1 experience goes a little better for you, the juror?

2         A.     Yes.  As an organization, we are

3 always looking for ways to improve our services to

4 the people that we represent, and this is a tool

5 that we use to try to meet those requirements.

6                THE REPORTER:  I'm sorry.  Is that

7 exhibit received in evidence?

8                THE COURT:  Yes, it is.

9                (Petitioner's Exhibit 8 was received

10                into evidence.)

11                THE COURT:  Mr. Bennett, would you

12 say that this is typical to send out a letter like

13 this or it would just be in the longer trials, or

14 what percentage of the cases for which your team

15 provided juror security and whatnot would you send

16 out a letter like this?

17         A.     Anytime that we had a sitting jury,

18 we would send out letters very much similar to this

19 one.

20                THE COURT:  When you say a sitting

21 jury, meaning a jury that heard a trial, not

22 sequestered but any trial?

23         A.     When they actually heard a trial.

24                THE COURT:  Okay.  Thank you.

25                MR. GREENAMYRE:  Am I good to go,
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1 Judge?

2                THE COURT:  You are.

3                MR. GREENAMYRE:  Okay.

4         Q.     (BY MR. GREENAMYRE:)  Okay.  So I see

5 in this letter some set of customization or

6 tailoring to the facts here.  I would imagine not

7 every jury in Glynn County is sequestered, correct?

8         A.     I'm sorry.  Did you say every jury is

9 sequestered in Glynn County?

10         Q.     I said I would imagine that is not

11 the case, right?

12         A.     That is not the case, no.

13         Q.     Right.  And in looking in the last, I

14 guess, full paragraph, right, it says:  For you, as

15 a juror, it has been difficult being separated from

16 your daily routine with your family and friends.

17                You continue:  However, you and your

18 fellow jurors have been an exemplary group to work

19 with.

20                Is that standardized language that

21 you include in every letter, or was that tailored

22 to the unique circumstances by this jury?

23         A.     I would say it is pretty much

24 standard wording.  However, there is, time to time

25 there are some issues that would come up during the
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1 trials.

2         Q.     Okay.  Okay.  Setting aside the --

3 you know, the correspondence to the jury, is it

4 fair to say that, from the perspective of the Glynn

5 County Sheriff's Office, this is a significant and

6 complicated undertaking for the Sheriff's Office

7 to, in addition to the day-to-day responsibilities

8 of conducting a jury trial, to, you know, deal with

9 the unique circumstances presented by a sequestered

10 jury?  Would that be fair?

11                MS. PIPER:  I am going to object.

12 Counsel is testifying.  There's not a question in

13 there.  A lot of testimony.

14                THE COURT:  So I -- technically, you

15 have this person kind of on direct examination.  I

16 appreciate you wanting to get through all this.

17 But you should ask him what he remembers, what his

18 connection was, etcetera.

19                MR. GREENAMYRE:  And Your Honor, if

20 possible, we would like to -- you know, this is a

21 party opponent, to treat this as cross for --

22                THE COURT:  Okay.  No, fair enough.

23 I am thinking about who is suing whom.  So okay.

24         Q.     (BY MR. GREENAMYRE:)  So the question

25 was just would you agree with me that this is a
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1 significant and complicated undertaking for the

2 Sheriff's Office that wasn't presented by your

3 day-to-day administration of the jail and --

4                THE COURT:  Meaning managing the

5 sequestered jury for a month-long trial?

6                MR. GREENAMYRE:  Correct.

7                THE COURT:  Okay.

8         A.     It takes a considerable amount more

9 planning in doing a sequestered juror [sic], but it

10 is not beyond our ability to make sure everything

11 goes smoothly and the needs of the jurors are met

12 and keeping the presiding judge informed as to any

13 abnormalities in the jury room that we may be aware

14 of.  But we -- at the time, we were quite familiar

15 with sequestered juries as well as death penalty

16 cases.

17         Q.     (BY MR. GREENAMYRE:)  Yes, sir.  All

18 right.  A couple of questions about Mr. Humphreys

19 at the jail, for his stay in Glynn County.

20                Before he got there, did you speak

21 with the Cobb County sheriff about Mr. Humphreys?

22         A.     I am sure that I would have had a

23 conversation with the judge -- I mean with the

24 sheriff as well as the undersheriff, because I

25 personally knew them, to find out if there's any
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1 particular needs of this inmate and just get an

2 overall view of what to expect from him or family

3 members, which is routine to do.

4         Q.     Okay.  What about with Judge Robinson

5 who wrote the letter that we looked at earlier to

6 you in Exhibit 7, did you ever talk with her about

7 Mr. Humphreys?

8         A.     The best I recall, it was very brief

9 when she arrived at our courthouse.  I'm not -- I

10 can't say verbatim what our discussion was, but I

11 was inquiring about any special needs of her court

12 as to how I needed to perform or my employees

13 needed to perform during the duration of this

14 trial.

15         Q.     And were you involved in designating

16 a security classification or any specific, you

17 know, changes to standard security procedure for

18 Mr. Humphreys while he was in your detention

19 center?

20         A.     We had a written protocol policy that

21 would define how the inmate would be transported,

22 would be handled and if there were any special

23 instruction from the court or from the sheriff in

24 Cobb County.  And the appropriate employees would

25 take charge of that.
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1         Q.     Okay.  And do you recall any

2 departures from standard policy and procedure that

3 were put in place for Mr. Humphreys specifically?

4         A.     No, I don't.

5         Q.     Did you receive any information or

6 come to any conclusions about whether Mr. Humphreys

7 posed a particular flight risk while -- you know,

8 either before or while he was in your custody?

9         A.     No.  Our facility was a maximum

10 security facility.  My deputies and detention

11 officers are well trained, and I had all the

12 confidence that any situation that would arise,

13 that they could handle it properly and efficiently

14 and professionally.

15         Q.     And if there were any departures from

16 standard policy and procedure, would that be

17 something that would ultimately be for your

18 approval?

19         A.     I would be made aware of any

20 situations out of the norm, and we would discuss

21 it, of course, and take appropriate action.

22         Q.     All right.  I want to show you --

23                MS. CINO:  May I approach, Your

24 Honor?

25                THE COURT:  Sure.  Something that is
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1 not in the binder?

2                MR. GREENAMYRE:  This is something

3 that is not in the binder.

4         Q.     (BY MR. GREENAMYRE:)  Okay.  And this

5 is a packet of forty-six pages that were received

6 from the Glynn County Sheriff's Office about

7 Mr. Humphreys' time there.  And I have got a couple

8 of questions about it.

9                MS. PIPER:  I'm going to object until

10 there's a foundation laid that he has any knowledge

11 about these documents he is being asked about.

12                THE COURT:  Okay.  Well, they haven't

13 been tendered yet, but it sounds like you are going

14 to need to lay a foundation if you want to tender

15 them.  You may be using these to refresh his

16 recollection, I'm not sure, but proceed

17 accordingly.

18         Q.     (BY MR. GREENAMYRE:)  Do you see what

19 is on this page right now which is Page 38 of the

20 PDF?

21         A.     I see the instructions from the

22 initial agency to our office as to the history of

23 the inmate.

24         Q.     Okay.  And it is your understanding

25 that this is something that came from Cobb County
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1 to Glynn County but not something that Glynn County

2 generated; is that right?

3         A.     That's correct.

4         Q.     Do y'all have -- I mean this has been

5 a number of years.  It says he will be housed into,

6 looks like, DR112.  Do y'all have a cell DR112?

7         A.     Well, at the time we did.  Actually

8 the facility no longer exists.  But it was where we

9 kept people in cells -- there were cells made for

10 the individual, not to general population.

11         Q.     Okay.  And you would agree that this

12 document says that you must exercise extreme

13 caution with Mr. Humphreys, correct?

14         A.     That is the notation in the memo.

15         Q.     And later refers to him as extremely

16 dangerous?

17         A.     Yes.  When you are handling a death

18 penalty case, most of the verbiage in these MO --

19 memorandums of understanding with the inmate is

20 pretty standard.

21         Q.     And then I want to show you on the

22 page before that, this looks like an email

23 involving Mr. Corbett, the undersheriff that you

24 referenced earlier.

25         A.     That's correct.
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1         Q.     And in addition, you see here that he

2 refers to Mr. Humphreys as very large in stature?

3         A.     Yes.

4         Q.     Okay.  And I want to go to the last

5 page on here.  This looks like a Glynn County

6 Detention Center medical administration record.  I

7 don't have any questions about the medicine here,

8 but I do have a question about this notification

9 here.  It says:  No female contact at all.

10                How did that come to be made part of

11 his medical records?

12         A.     I really do not have a definite

13 answer for that.  But considering the charges

14 against the inmate, precautions would have to be

15 taken to ensure the safety not only of

16 Mr. Humphreys but my employees as well.

17         Q.     And it -- you would agree that

18 just -- where it lists where Mr. Humphreys is

19 assigned, it is DR112.  Do you see that?

20         A.     Yes, I do.  Was there a question to

21 that, please?

22         Q.     No, sorry.  I apologize.  I was

23 conferring with counsel.

24                All right.  So what conversations do

25 you recall having with Mr. Humphreys?
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1         A.     I would say absolutely none.  At that

2 particular time, we were housing in excess of four

3 hundred inmates.  I had very little one-on-one

4 contact with the inmates, especially the inmates

5 that were in a high-custody unit.

6                THE COURT:  Mr. Bennett, I am going

7 to pop in here for a second just so I can get some

8 perspective.  I am familiar with a very, very large

9 Sheriff's Office being here in Fulton.  And I know,

10 just from having had productive conversations with

11 our sheriff, that his organization is so large and

12 necessarily so that his answer to a question of did

13 you ever have a conversation with an inmate would

14 be invariably no because I am running -- I'm making

15 the number up -- a five-hundred-person business,

16 and if I go to the jail, it is to meet with the

17 jailer in top command.  But I'm not interacting

18 with inmates in the courthouse, I'm not interacting

19 with them in transit, I am not interacting with

20 them in the jail.

21                Glynn County is smaller, but it is

22 not teeny.  And so I am wondering, in the ordinary

23 course of the work you did for the thirty years you

24 were sheriff, if -- twenty years you were sheriff,

25 if you routinely had conversations with inmates?
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1         A.     Oh, I would have conversations with

2 inmates from time to time, but they were in the

3 lower security units.  I was always accompanied by

4 staff.  But the ones that are in the high-security

5 units, and I think we had approximately thirty-two

6 individual cells where they were very restricted on

7 their time outside the cell, which was only one

8 hour per day for exercise and just to be able to be

9 outside of the cell and to shower.  So my time

10 going through that unit was very small except to

11 more or less inspect the area as far as the

12 condition.

13                THE COURT:  Would you ever have been

14 one of the individuals directly personally involved

15 with transporting Mr. Humphreys from your jail to

16 the courthouse and back?

17         A.     No, sir, not at all.

18                THE COURT:  And when Mr. Humphreys

19 was in the courthouse for his trial, would you have

20 been regularly interacting with him, just checking

21 on you, Mr. Humphreys, want to make sure you are

22 okay?

23         A.     No, sir, I would not.

24                THE COURT:  So if you had to

25 guesstimate on fingers the number of conversations

Page 67

Veritext Legal Solutions
800.808.4958 770.343.9696



Hearing Before Hon. C. I. McBurney 12/16/2025 December 15, 2025
Humphreys, Stacey Vs. State Board Of Pardons And Paroles

1 you had with Mr. Humphreys, can you fit it on one

2 hand, is it two hands, do we need to get to toes?

3         A.     I would say absolutely zero.

4                THE COURT:  Okay.  What about members

5 of Ms. Williams' or Ms. Brown's family?  Those are

6 our two victims.  Would you have interacted with

7 those families very regularly?

8         A.     No, sir, not at all.

9                THE COURT:  Okay.

10         A.     Even though we are small, in that

11 courthouse, there was still regular activity in the

12 courtrooms, which we have three Superior Courts on

13 that floor where Mr. Humphreys was being tried, and

14 those courtrooms were filled on a daily basis, and

15 the public was in the rotunda and going throughout

16 the courtrooms and the Grand Jury rooms and what

17 have you.

18                THE COURT:  Okay.  Thank you.

19         Q.     (BY MR. GREENAMYRE:)  Was it the case

20 that when Mr. Humphreys' trial was going on, are

21 you saying that there was court happening in the

22 neighboring courtrooms, or was when Mr. Humphreys'

23 trial was going on, that was the only business

24 being conducted in the court that day?

25         A.     No, there was other courts in
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1 session.  They are all individual courtrooms.

2         Q.     And how often would you set foot in

3 the courtroom where Mr. Humphreys' trial was taking

4 place during the course of that trial?  Would that

5 be an everyday thing, a never thing, in between?

6         A.     I really couldn't put a number on it.

7 If I went into the courtroom during Mr. Humphreys'

8 trial, probably less than five times.

9         Q.     And you were or your office was

10 responsible, not just for housing Mr. Humphreys but

11 also for making sure he had haircuts and clean

12 court clothes and the like?

13         A.     Usually the request for haircuts and

14 personal hygiene issues, clothing, anything else,

15 usually came from the attorneys.

16         Q.     Okay.  But your office would be

17 responsible for making sure that those attorneys'

18 requests, providing they were reasonable, were made

19 happen?

20         A.     Yes, we were self-contained.  We had

21 barbers, doctors, psychologists, psychiatrists.  We

22 were a city within a city.

23         Q.     And during this process, even if you

24 are not having conversations with Mr. Humphreys,

25 you know, were you able to observe, you know,
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1 his -- you know, his -- were you able to see him on

2 a -- throughout the course of the trial and, you

3 know, the time that he was at the jail?

4         A.     I don't recall seeing him.  As I

5 testified earlier, we had four hundred plus inmates

6 in our custody, and I had a lot of responsibilities

7 for the whole facility as well as my

8 responsibilities outside in the unincorporated

9 areas of Glynn County.

10         Q.     So you wouldn't be able to see his

11 affect or his emotions when you were -- when he was

12 at the -- in the custody of Glynn County, either

13 when he was at the jail or when he was in the

14 courtroom; is that what you are saying?

15         A.     Could you repeat that question,

16 please?

17         Q.     Yeah.  Were you able to just observe

18 his affect or his emotions throughout the weeks

19 that he was present with you or with your office

20 during the course of the trial?

21         A.     Not as I recall.  If I did, it was --

22 any sighting of his was unremarkable to me.

23         Q.     You have no recollection

24 specifically?

25         A.     No, I do not.
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1         Q.     Let's talk a little bit about your

2 office's dealing with the jurors.  So we talked

3 about sequestration and some of the issues there.

4 I have got a couple of questions about the meals.

5 So I would imagine your office is on -- for some

6 meals, bringing food to the jurors?

7         A.     We would bring -- we would cater in.

8 It depended on the presiding judge, if they wanted

9 to have lunch at the courthouse or if they wanted

10 to have dinner at the courthouse, that was handled

11 on a daily basis.  We also would transport the

12 jurors to restaurants in our community.

13         Q.     That was going to be my next

14 question.  Did you ever share a meal with the

15 jurors during this process?

16         A.     No.

17         Q.     In reference to the judge's, you

18 know, questions earlier, you know, Glynn County is

19 not Fulton County, but it is also not a small

20 county.  I imagine you, as the elected sheriff,

21 might have had some familiarity with some of the

22 jurors before their service.

23                Do you recall whether you knew any of

24 these jurors?

25         A.     The information that I have been
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1 reading for the past month, I saw the names, but I

2 do not -- I'm not familiar with any of the jurors.

3         Q.     Okay.  So you have seen the list of

4 the jurors at some point in the last month, and you

5 are saying that you don't recognize any of those

6 folks?

7         A.     That's correct.

8         Q.     Okay.  And during the course of their

9 sequestration, you know, we talked in that letter

10 about taking precautions with newspapers,

11 televisions, visitors, phone calls.  I imagine

12 sometimes that might be frustrating for the jurors

13 to have to have their lives interrupted in that

14 way.

15                Did you ever have any conversations

16 with those jurors about those frustrations, just

17 how to manage them or why, you know, all these

18 rules were in place?

19         A.     I personally did not have any

20 interaction with the jurors.  My staff would have

21 been exposed to any questions or requests by the

22 jurors, and if they were not already agreed upon

23 with the presiding judge, it would be forwarded to

24 the judge to get guidance on how they would like to

25 accommodate the jurors.
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1         Q.     Okay.  And then would your -- your

2 people then report back to you what was going on

3 with the jurors during this time?

4         A.     No.  I had full confidence in their

5 ability to do their job professionally and the way

6 they were trained to do it.

7         Q.     And then, you know, for security in

8 the courtroom, you testified you may have been in

9 the courtroom for five or so days during the course

10 of the trial.  Does that sound right?

11                MS. PIPER:  Object.  That is a

12 misstatement of evidence.

13         Q.     (BY MR. GREENAMYRE:)  How -- excuse

14 me, Mr. Bennett, if I didn't recall correctly.  How

15 many times would you say you estimated that you

16 were in the courtroom where Mr. Humphreys was being

17 tried?

18         A.     I really can't give a positive

19 number.  If I -- I think I stated I may have been

20 in the courthouse maybe five times during the time

21 period.  I really do not know.  I have business

22 with the judges, the DA's office and the jail from

23 time to time, and many times the courthouse would

24 be inclusive in that number five, if that was

25 during that time period.
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1         Q.     And at some point I understand that

2 deliberations amongst the jurors got heated.  My

3 question to you is, how did you become aware of

4 that?

5         A.     Probably late in the afternoon when

6 the jury -- I mean when the court was in recess.

7 But it is not unusual for jurors to have

8 disagreements, the jurors to become vocal.  When

9 you are away from your family and you are living

10 with fourteen other people, twelve jurors and two

11 alternates, when you start exceeding three days, it

12 gets a little tense.  But it is human nature, and

13 we deal with it accordingly.  And the judge is

14 always made fully aware of the issues going on.

15         Q.     Yeah.  And help us understand that a

16 little bit.  I understand you mentioned tension.  I

17 understand that.  I understand here there's

18 instances of screaming and crying in the record.

19 Were you aware that the tension escalated to that

20 point where jurors were audibly screaming and

21 crying?

22         A.     I don't recall on this particular

23 case.  It has been brought to my attention in other

24 cases, but it becomes pretty much routine after you

25 have been in this business as long as I had, and
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1 you know how to deal with it and you take the

2 precautions, and you try to find the remedies to

3 bring everyone back in line and to proceed with

4 their assigned tasks.

5         Q.     Yeah.  Talk us through a little bit

6 about, based on your extensive experience, how your

7 people or you yourself would support jurors or make

8 sure that, you know, things weren't crossing a line

9 in the course of that, you know, tense

10 deliberation.

11         A.     That actually would be under the

12 guidance of the presiding judge.  Normally the

13 jurors would be returned to the jury box and the

14 judge would address the situation.

15         Q.     In this instance, I guess at some

16 point a juror threw a punch that connected with the

17 wall of the jury room.  How did you hear about

18 that?

19         A.     I really didn't hear about it until I

20 read it in the lawsuit in the past few weeks.

21         Q.     Okay.  So depending on the

22 circumstances, you know, throwing a punch that

23 damages government property, that could be,

24 potentially, a criminal offense, right?

25         A.     I'm not sure a punch was actually
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1 thrown.  I have not seen or had any direct

2 testimony to say that that happened.

3         Q.     So that is my next question.  Did you

4 or any of your people investigate what was going on

5 inside that jury room at least as far as, you know,

6 potential act of violence?

7         A.     If it was determined that it was an

8 act of violence and someone was hurt or there was a

9 violation of state law, it initially would be

10 brought to the judge's attention and then we would

11 proceed from there.

12         Q.     Do you know who made the repair to

13 that wall?  Was that something that the Sheriff's

14 Office's personnel would have done, or was that

15 something that the court would have done, court

16 personnel?

17                MS. PIPER:  I'm just going to object.

18 He has already stated he was unaware of a hole in

19 the wall in this trial, and you are asking who

20 repaired it.

21                THE COURT:  Let's stay focused on

22 Mr. Bennett's potential connection to

23 Mr. Humphreys' trial, Mr. Humphreys, the victims'

24 families, the jurors.

25         Q.     (BY MR. GREENAMYRE:)  Were you,
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1 Mr. Bennett, aware of what the source of the strike

2 within the jury deliberations was?  Were you aware

3 whether it belonged to a particular juror or

4 whether it -- about their position or whether it

5 had something to do with food or family?  Did you

6 know anything about that?

7         A.     Could I ask you to repeat that

8 question, please?

9         Q.     Yes, sir.  And I apologize for asking

10 a poor question.

11                Were you aware of the source of the

12 strife within the deliberations?  Was it a

13 particular -- did you know whether it was a

14 particular juror or not?

15         A.     We do not get involved with the

16 deliberations of the jurors.  Our job, of course,

17 is to secure and protect the jurors and have them

18 places where they need to be.  We do not get

19 involved in deliberations or anything outside of

20 our scopes unless it is asked of us by the

21 presiding judge.

22         Q.     And just to be clear on this, if

23 there was, in fact, a hole in the wall, would you

24 generally expect to have been made aware of that

25 as, you know, the person ultimately in charge of
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1 courtroom security?

2         A.     If the hole was actually made in the

3 wall, it is strictly cosmetic, and the trial is

4 more important for us to control.  We can fix that

5 hole in that wall at a later date.

6         Q.     But if -- if there was a punch thrown

7 that damaged the courtroom wall, would you

8 generally expect to have learned that information

9 during the trial?

10         A.     If it, in fact, happened, I would

11 assume that I would have been made aware of it by

12 the staff and the staff would have been directed to

13 confer with the judge for information.  And the

14 judge would advise us one way or the other as to --

15 they would like for us to proceed.

16         Q.     Understood.  And again just to be

17 totally clear, your testimony is you do not have

18 any recollection of receiving that report at the

19 time, right?

20         A.     I do not.

21         Q.     Okay.  All right.  Almost done,

22 Mr. Bennett.  Thank you for your patience.

23                I want to come back to that letter.

24 This is Exhibit 8.  And in the last bit, it says:

25 If I or any of my staff can ever be of assistance
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1 to you, please do not hesitate to call.

2                Did any of the jurors call you or ask

3 for assistance in the future?

4         A.     No, they have not.

5         Q.     Okay.

6         A.     Not that I recall.

7         Q.     Sure.  And did you get any responses

8 back to the survey in this instance?

9         A.     As a general rule, with all the

10 letters we send out to the jurors, we get a very

11 good response back.  And it is mostly constructive

12 criticisms.  We do get complaints about the meals,

13 of course, and other things that we really don't

14 have any control over.  But it is used as

15 constructive tool for us.

16         Q.     I understand that.

17         A.     It is not a direction as to where

18 they can get an answer to a question.

19         Q.     Understood.  And I understand that to

20 be as a general matter.  Do you have any specific

21 recollection one way or the other of whether you

22 received survey responses from the jurors in

23 Mr. Humphreys' trial?

24         A.     I do not.  It has been quite some

25 time since that trial.  And I would have to go back
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1 and pull those records to see if they even exist.

2         Q.     And would you be willing to share

3 those with us if they do, in fact, exist?

4         A.     Would I --

5         Q.     Share them with your counsel, at

6 least?

7         A.     If I am directed by the courts, I

8 will be glad to share it with you.

9         Q.     Okay.  And so I understand from your

10 earlier testimony, it appears that you may have

11 reviewed or at least received Mr. Humphreys'

12 clemency petition already; is that true?

13         A.     I have.

14         Q.     Okay.  And I asked a bad question.  I

15 asked whether you had received and reviewed it.

16 Have you both received it and reviewed it?

17         A.     I have received it, and I have been

18 making myself aware of the case through the

19 transcripts, the statements from the jurors, the

20 doctors, other attorneys.  It is quite large in

21 volume, and it is taking a little time to do, but

22 it is going to be accomplished by hearing date.

23                THE COURT:  When is the hearing date?

24         A.     I have no clue.

25                THE COURT:  Thought I would try.
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1                MS. CINO:  Nice.

2         Q.     (BY MR. GREENAMYRE:)  And I

3 appreciate your thoughtful review of that.

4                As you may be aware at this point,

5 one of the big issues in the clemency application

6 is Humphreys' team says there was a hole in the

7 wall, and maybe the other side is going to say

8 there wasn't a hole in the wall.  Would you agree

9 that you have -- you are in a position to know

10 facts about that question that is not the same as

11 the other members of the board?

12                THE COURT:  Your question is not does

13 he know them now, but he has the ability to learn

14 more about it?

15         Q.     (BY MR. GREENAMYRE:)  The question is

16 do you, Mr. Bennett, have more information that

17 might help answer that question from your role in

18 2007 in the courthouse as compared to the members

19 of the Board of Pardons and Parole who were not in

20 the courthouse in Glynn County in 2007?

21                MS. PIPER:  I'm going to object

22 because he has already asked and answered about his

23 knowledge of the hole.

24                THE COURT:  Right.  Next question.

25 While you are thinking of your next question --
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1 Mr. Bennett, when you received the clemency

2 application from Mr. Humphreys' lawyers, and all

3 you knew when you first got it is it says Stacey

4 Humphreys, did that name mean anything to you, or

5 was it not until you got into the file and, oh,

6 wait, I was here for that case?

7         A.     Well, Your Honor, I actually had

8 prior knowledge just maybe a few weeks that this

9 situation was coming up before the board.  And when

10 I saw his name, I recognized his name.  But prior

11 to that, if you would have asked me about a trial

12 from Cobb County, I would have had to look at

13 documents to become familiar with it.

14                THE COURT:  Okay.

15         Q.     (BY MR. GREENAMYRE:)  Mr. Bennett,

16 you have -- we have looked, and I can show you

17 again the ethical rules for the Board of Pardons

18 and Paroles.  Did you receive these as part of your

19 onboarding when you came on to this board in 2024?

20         A.     I was educated from the day that I

21 came onboard to this very day today as to policies

22 and procedures.  And it is like any other

23 profession, it changes.  And you need to be kept up

24 to date.  And I feel like I have been well versed

25 on the procedures of the board.
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1         Q.     And you would agree that as part of

2 your role, it is important to be free from any

3 conflicts of interest, correct?

4         A.     That's correct.

5         Q.     As well as free from any outside

6 influences which could influence your ability to

7 perform your duties?

8         A.     I perform my duties because I deal

9 with facts and evidence and to be -- my mission is

10 to be fair, honest, but firm.

11                And I take all those factors into

12 consideration in making any decision.

13         Q.     And how many death cases, death

14 penalty cases occurred while you were sheriff of

15 Glynn County for your twenty-year tenure?

16         A.     Well, when I was actually a Glynn

17 County policeman, I was directly involved with

18 death penalty cases where I was involved in the

19 investigation or I oversaw the investigation as

20 commander of the criminal investigative division.

21                As sheriff, I recall at least three

22 death penalty cases, and all three of those were

23 change of venue cases.  They were brought to our

24 county to be tried.

25         Q.     Do you recall the names of the people
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1 who were on trial in those three cases besides

2 Mr. Humphreys?

3                MS. PIPER:  I am going to object as

4 to relevancy.

5         A.     I do not.

6                THE COURT:  Stop for one second.

7 Response?

8         A.     I do not recall any of the names.

9                THE COURT:  Hold on, Mr. Bennett.

10                MR. GREENAMYRE:  I will withdraw the

11 question.

12                THE COURT:  Okay.  All right.

13                MR. GREENAMYRE:  Yep.

14         Q.     (MR. GREENAMYRE:)  And you testified

15 a moment ago that when you received the clemency

16 petition from Mr. Humphreys, you recognized his

17 name; is that right?

18         A.     That's correct.

19         Q.     What, if anything, did you do with

20 that information?  Did you inform anyone that you

21 knew something about this case?

22         A.     To the best of my information, I

23 informed our executive director as well as our

24 legal staff when I heard about the Cobb County

25 case.  And I indicated that was probably the case
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1 that was a change of venue brought to Glynn County.

2 And --

3         Q.     Was that -- excuse me.  I didn't mean

4 to cut you off.

5         A.     That just turned out to be -- to be

6 so, that it was Mr. Humphreys' case coming from

7 Cobb County.

8         Q.     Okay.  And was that before December

9 4th when Mr. Humphreys' team reached out to

10 Ms. Smith to flag what Mr. Humphreys contends is a

11 potential conflict involving your involvement?

12         A.     No, not at that time.  I don't

13 believe the dates -- I really don't have any

14 information as to when Ms. Smith was notified of my

15 conversations with our executive director to my

16 participation in the trial.

17         Q.     Okay.  And so -- your understanding

18 is that whatever, you know, was brought to

19 Ms. Smith's attention was separate and apart from

20 you raising this issue or asking the question about

21 your knowledge of the Humphreys trial that you

22 brought up with the executive director; is that

23 right?

24         A.     If I understand your question

25 correctly, I wasn't concerned at that particular
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1 time of any standing that I would have in making a

2 decision on Mr. Humphreys because of all my lack of

3 participation in Mr. Humphreys' trial was minimal

4 at best.

5         Q.     Okay.  And this was something that

6 you just wanted to raise regardless of the limited

7 involvement; is that right?

8         A.     Well, first it started out as general

9 conversation, but then as we talked about it in the

10 following weeks, I became aware that it could be a

11 point of law with the constitution, and we have

12 worked closely together in resolving that.

13         Q.     Okay.  And was there a point where

14 you were concerned that maybe you would not be an

15 appropriate person to decide Mr. Humphreys' case,

16 his clemency application, based on the specific

17 facts and involvement that you had?

18         A.     Well, it is my thought that we need

19 to abide by the law and the constitution.  And I

20 think that is why we are here today for our judge

21 to make a decision.  And whatever his decision is,

22 then that is what I am going to accept and abide

23 by.

24         Q.     Understood.  And certainly appreciate

25 it.
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1                Do you recall when this first

2 conversation took place where you raised this issue

3 with the executive director?

4         A.     No, I do not.

5         Q.     Was it in this month in the last two

6 weeks or was it before that?

7         A.     I would say it was in the last sixty

8 days.

9         Q.     Okay.

10         A.     I can't pinpoint it.  I am not trying

11 to be evasive.  I just can't pinpoint it because I

12 have had so many conversations about so many

13 different things with our executive director.

14         Q.     No.  No.  That is very appreciated.

15                So you can narrow it down to within

16 the last sixty days.  To me that says that you

17 think it was longer than fourteen days ago.

18                MS. PIPER:  I'm going to object.  He

19 is badgering the witness.  One, he has said he

20 doesn't know.  He has been pushed into giving the

21 sixty days and he just keep pushing.

22                THE COURT:  Okay.  I don't think we

23 have reached badgering stage yet.  But you can ask

24 this question, and then we will move on to another

25 topic.  Do you need him to repeat the question?
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1         A.     Yeah, if you would, please.

2         Q.     (BY MR. GREENAMYRE:)  When you said

3 sixty days, I mean, do you think it is closer to

4 sixty days ago, thirty days ago, or do you think it

5 is possible that the first time you ever talked

6 about this with anyone was ten days ago?

7         A.     It is really so difficult to say.  We

8 have so many conversations not only with myself and

9 just the executive director, but as the board in

10 general.  I don't document these conversations as

11 to the date and time and the length of the

12 conversation.  So I cannot definitely say when and

13 where and how long these incidents took place.

14         Q.     Understood.  All right.  So I

15 understand your representation earlier that

16 whatever the Court tells you to do, you are going

17 to do.  But do you have an opinion, a personal

18 opinion, about whether you should serve as a

19 decider of Mr. Humphreys' fate in this matter,

20 based on your connection to the trial in 2007 in

21 Glynn County?

22         A.     I don't believe my connection with

23 the trial has any bearing on me, as a board member,

24 making a decision from the evidence that we will

25 review and the testimony that we will hear during
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1 that hearing.

2                As I mentioned before, I am a factual

3 person.  I believe in the evidence and the rule of

4 law.  And that is what I go by.  I don't go -- I

5 can't bring in past experience from, what, eighteen

6 years ago, that would make up my mind or my

7 decision process one way or the other.

8                MR. GREENAMYRE:  Thank you,

9 Mr. Bennett, for the patience and for your

10 testimony.  I don't have any more questions for you

11 at this time.

12                THE COURT:  Ms. Piper, do you have

13 any questions for Mr. Bennett?

14                MS. PIPER:  Your Honor, if I may,

15 just a few short.

16                THE COURT:  Sure.  No, you may.  I

17 don't -- you should go for it.

18                MS. PIPER:  Thank you.

19

20 CROSS-EXAMINATION BY MS. PIPER:

21         Q.     Hi, Mr. Bennett.

22         A.     Hello.

23         Q.     I have just a few questions

24 regarding -- and the next series of questions I am

25 going to ask are going to relate to 2007.  So we
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1 can just assume this is at the time of the trial.

2                Can you tell the judge, you know,

3 approximately how many deputies do you think were

4 employed by you as a sheriff in 2007?

5         A.     Are you referring to actually

6 certified police officer deputies --

7         Q.     Yes.

8         A.     -- or are detention officers included

9 in that?

10         Q.     I am referring specifically to

11 individuals who would have been certified to

12 provide court security or security to the jury.

13         A.     For court security, I would say at

14 that time maybe forty-five to fifty actually

15 deputies that could be put in the position to serve

16 for transportation and security at the courthouse.

17         Q.     And in your experience in 2007, was

18 it uncommon for cases to get transferred to Glynn

19 County from another county?

20         A.     No.  And I think that the judge

21 alluded to it earlier.  It is not a bad place to

22 be.  And we did have and still do have a reputation

23 of having a very secure jail and a secure

24 courthouse.

25         Q.     All right.  And did you ever provide,
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1 yourself, provide security during anytime at any

2 time during Humphreys' trial in the courtroom?

3         A.     No.  It was all the duties of my

4 staff to perform those duties.

5         Q.     And what about security at the

6 Holiday Inn, did you personally provide security at

7 any time during the trial of Mr. Humphreys?

8         A.     No.  I did not.

9         Q.     And when you said you, under the

10 normal course of business, would have talked to the

11 Cobb sheriffs, I believe your exact words, to

12 discuss particular needs of an inmate, can you just

13 flesh out what you mean by particular needs, what

14 you would find out from the transferring county

15 about an inmate, typically?

16         A.     The general -- the gist of the

17 conversation would have been, and probably was, of

18 anything out of the -- out of the common attitude

19 of the inmate, the -- his ability to abscond, his

20 abilities to resist and of any special needs.  We

21 needed to know if he needed -- if he was ambulatory

22 and the medications he was taking, which would be

23 transferred in his medical file.  But we try very

24 hard to be prepared for the inmates coming to our

25 facility so that we can properly care for them.
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1         Q.     And was that a routine discussion you

2 would have for any transferring inmate?

3         A.     It was done that way each and every

4 time.

5         Q.     All right.  And speaking of each and

6 every time, I want to jump over to the letter, the

7 "how did we do" letter and ask you just a couple of

8 questions on that.

9                You indicated it was a form letter

10 that was slightly altered for each -- each of the

11 juries.  Who actually altered, let's say, or

12 manipulated that form to send to each of the

13 jurors?  Was that you?  Did you personally

14 participate in manipulating those forms so that

15 they could go out?

16         A.     Well, actually there were several

17 different forms.  It depended on the type of case

18 that was heard by the jurors.  Sometimes the jury

19 was only in session for hours, and sometimes for

20 weeks, and maybe on one or two occasions it

21 exceeded the thirty-day mark.  So you would -- you

22 would alter the letters that would pertain to that

23 particular case.

24         Q.     And did you personally alter those

25 letters?  Did you go on the computer and alter
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1 those letters?  That is what I am asking.

2         A.     I wouldn't say I would go on the

3 computer, but I would say I would have some advice

4 and some input.  It just depended on the case.

5         Q.     Okay.  And those letters -- those

6 letters invited a response.  You are soliciting how

7 did we do, you are soliciting information.

8                Do you have any recollection of

9 receiving any responses?  You were asked about

10 phone calls.  But do you have a recollection of any

11 written responses that related to the Humphreys

12 trial that you would have received?

13         A.     No, ma'am.  I do not.

14                MS. PIPER:  I believe those are my

15 questions, Your Honor.

16                THE COURT:  All right.  Any follow-up

17 from petitioner's side?

18                MS. CINO:  Just one moment, Your

19 Honor.

20                THE COURT:  Okay.

21

22 REDIRECT EXAMINATION BY MR. GREENAMYRE:

23         Q.     Mr. Bennett, in your tenure as a

24 board member which -- for the entirety of your

25 tenure, have you declared a conflict at any point
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1 while serving on the Board of Pardons and Paroles?

2         A.     No, I have not.

3         Q.     Okay.  Have you signed the conflict

4 awareness affidavit?

5         A.     No, I have not.

6         Q.     Okay.

7         A.     Are you talking about in this

8 particular case or --

9         Q.     In any case.

10         A.     No.  None.

11                MR. GREENAMYRE:  Thank you.

12                THE COURT:  Mr. Bennett, I have one

13 question.  When you say executive director, is that

14 Ms. Smith who is the executive director for the

15 board?

16         A.     Chris Barnett.

17                THE COURT:  Okay.

18         A.     Ms. Smith is our legal counsel.

19                THE COURT:  Got it.  Okay.

20 Mr. Bennett, thank you for making yourself

21 available.  You are welcome to stay on the Zoom

22 session.  You can -- if you know how, you can turn

23 the camera off.  You are welcome to leave it on.  I

24 am going to take you off the main screen, but I

25 appreciate you being present for this.
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1         A.     Thank you, Your Honor.

2                THE COURT:  All right.  Any other

3 evidence that you all want to take at this time?

4                MR. GARABADU:  Yes, Your Honor, we

5 would like to call Ms. McCoy.

6                THE COURT:  Why?

7                MR. GARABADU:  Your Honor, up until

8 about less than twenty-four hours ago, Ms. McCoy

9 was going to be hearing the clemency application of

10 Mr. Humphreys.  Overnight we found out that that

11 was not going to be the case anymore.  However, in

12 order to perfect the record and to understand the

13 nature of the conflict, whether or not Ms. McCoy

14 discussed this case with others on the board and to

15 learn what exactly an abstention might mean, we

16 would like to ask her a couple of questions

17 regarding those topics.

18                THE COURT:  So that would be six

19 questions, three topics, a couple each?

20                MR. GARABADU:  Well, I wish I could

21 promise you it would be six questions, Your Honor,

22 but I don't know if it would be exactly that.  But

23 we would like to have the opportunity to develop

24 the factual record on that piece.

25                THE COURT:  Okay.  I am going to hear
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1 from Ms. Piper in a moment.  But my thought is you

2 don't need to ask any questions about the conflict.

3 It is really clear.  But it is fair -- it would be

4 fair to ask about that.  I just don't think it is

5 necessary.

6                I think it is appropriate to ask

7 about what does abstention mean in your mind.  Your

8 second two topics, you should explore those.  How

9 do you see procedurally this working.  You sit

10 there and you never say anything, or you

11 participate fully and you don't vote.  So explore

12 that.

13                And your other topic of what have you

14 told others about your knowledge about the

15 Humphreys case.  Those two, feel free to explore.

16 But I am going to ask you to leave the other one

17 alone, in part because you could go all day

18 establishing the conflict.  It is that broad, it is

19 that deep, it is that obvious.  So you don't need

20 to.  Okay.

21                THE REPORTER:  I don't know who is

22 speaking for the petitioner.

23                THE COURT:  We will fix that.  We

24 will fix that in a minute.  It has always been the

25 same person.  It is the third name that you have
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1 got on the list.  That is Mr. Garabadu.  And I will

2 have him come up to the podium in a minute.

3                But before he does that, Ms. Piper,

4 any objection to having Ms. McCoy testify about the

5 two areas?  Mr. Garabadu identified three.  I am

6 saying let's talk about two.  Any objection to

7 that?

8                MS. PIPER:  I would do a general

9 relevance.  She is conflicted out, right?  She has

10 said I am abstaining from the vote.  You know, if

11 Your Honor would like to hear information on that,

12 I will just ask that it be limited as you have it

13 limited.

14                THE COURT:  Okay.  Well, great.  We

15 will do it my way.  Why don't you come on up.

16                And Ms. McCoy, if you could turn your

17 camera on, please.  There she is.  Thank you,

18 Ms. McCoy.  Whoa, we don't have a deputy right now.

19 I will swear you in.

20                Raise your right hand.  Do you swear

21 or affirm that the contents of your testimony will

22 be true and correct to the best of your belief and

23 knowledge?

24                That is the wrong oath.  That is if

25 you had an affidavit.
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1                Do you swear to tell the truth, the

2 whole truth and nothing but the truth?

3                THE WITNESS:  Yes, I do.

4                THE COURT:  Excellent.  Let's follow

5 that one.  She is under oath.

6

7                      KIM MCCOY,

8 having been first duly sworn, was examined and

9 testified as follows:

10

11 DIRECT EXAMINATION BY MR. GARABADU:

12         Q.     All right.  Good afternoon,

13 Ms. McCoy, can you see me on one of the eighteen

14 different cameras that are in --

15                THE COURT:  I can make that happen.

16 If you will move that screen a little bit, the

17 podium screen works, and then angle it up.  There

18 we go.  And then we will --

19                MR. GARABADU:  All right.

20                THE COURT:  There we go.  And why

21 don't you state your name one more time for our

22 court reporter.

23                MR. GARABADU:  Rahul Garabadu for the

24 petitioner.

25                THE COURT:  She has already got your
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1 name, so now we will go.

2                MR. GARABADU:  Great.

3         Q.     (BY MR. GARABADU:)  Good afternoon,

4 Ms. McCoy.  I am going to be asking you a few

5 questions about -- on behalf of my client,

6 Mr. Humphreys.

7                Now, Ms. McCoy, you served as

8 director of the victim witness unit for the Cobb

9 County DA's office from April of 1999 until April

10 of 2024; is that right?

11         A.     That's correct.

12         Q.     All right.  And just to be clear, you

13 are an employee of the Cobb DA's office in that

14 role, right?

15         A.     That is correct.

16         Q.     So you are paid by the Cobb DA's

17 office?

18         A.     Cobb County government, yes.  Cobb

19 County DA's office.

20         Q.     Okay.  And you are appointed to the

21 State Board of Pardons and Paroles by Governor Kemp

22 effective December 1st, 2025, right?

23         A.     That is correct.

24         Q.     So it is your second full week --

25 going into your third full week on the job?
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1         A.     Yes.

2                MR. GARABADU:  Now, Your Honor, I am

3 showing the witness what has been marked as Exhibit

4 2 on the screen.

5                THE COURT:  Is this 2 also from your

6 binder or is it a different --

7                MR. GARABADU:  It is 2 on the binder.

8                THE COURT:  Okay.

9                (Petitioner's Exhibit 2 was marked

10                for identification.)

11                MR. GARABADU:  It is 2.

12         Q.     (BY MR. GARABADU:)  I am going to

13 share my screen.  Ms. McCoy, can you see the

14 document I am displaying for you right now that

15 says the State of Georgia Executive Order at the

16 top?

17         A.     I can.

18         Q.     All right.  And do you recognize this

19 document?

20         A.     I do.

21         Q.     And this is a document that appoints

22 you as a member of the State Board of Pardons and

23 Paroles; is that right?

24         A.     Can you scroll down so I can see the

25 remainder of the document.
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1         Q.     Yes.  And let me know if I need to

2 zoom out too.  I can do that as well.

3         A.     That -- that appears to be the

4 document, yes.

5         Q.     Okay.

6                MR. GARABADU:  Your Honor, we move

7 Exhibit 2 into evidence.

8                THE COURT:  Any objection?

9                MS. PIPER:  No objection.

10                THE COURT:  All right.  It is still

11 official.  You started as of December 1.

12                (Petitioner's Exhibit 2 was received

13                into evidence.)

14         A.     Yes, sir.

15         Q.     (BY MR. GARABADU:)  Now, Ms. McCoy,

16 did you apply for a position on the board, or did

17 somebody reach out to you about the appointment?

18                MS. PIPER:  I'm going to object to

19 relevance on this question, and we are going

20 outside the scope of the narrow topics you asked --

21                THE COURT:  So you can talk to me

22 about how it is relevant, but then it is two

23 topics, it is how do you envision your role in this

24 clemency hearing, this one, Humphreys.

25                MR. GARABADU:  Yes.
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1                THE COURT:  And what, if anything,

2 have you shared with other members of the board or

3 do you plan to share with other members of the

4 board about what you, meaning Ms. McCoy, knows

5 about the Humphreys case, trial.

6                MR. GARABADU:  Yes, Your Honor.  This

7 is just leading up to kind of her role on the board

8 and then we are getting to the abstention piece and

9 the communicating piece.  But I just want to

10 understand, you know, how she came to be in that

11 position.  If that involved other members of the

12 board, for example, that might be relevant as to

13 what Ms. McCoy might have shared with them before

14 coming on to the board.  With the bar for relevance

15 being so low, Your Honor, I would ask for a little

16 leeway here.

17                THE COURT:  Okay.  It is a low bar,

18 you have a little leeway, but let's get to our two

19 topics.

20                MR. GARABADU:  Yes, Your Honor.

21         Q.     (BY MR. GARABADU:)  So Ms. McCoy, did

22 you apply for a position on the board or did

23 somebody reach out to you about the appointment?

24 How did you get to be on the Board of Pardons and

25 Paroles?
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1         A.     I had several people reach out to me

2 asking me if I would consider the appointment or,

3 excuse me, consider being considered for the

4 appointment.  I had a former elected district

5 attorney, retired district attorney, who submitted

6 my name for nomination.

7         Q.     Okay.  And who were the folks who

8 reached out to you about considering a position on

9 the board?

10         A.     I don't -- I'm sorry.

11         Q.     Go ahead, Ms. McCoy.

12         A.     I don't know that I can tell you

13 everybody that asked me if I would consider being

14 nominated because some of that happened at a

15 retirement party.  There were numerous people

16 there.  I was asked by a retired district

17 attorney -- no, I'm sorry.  That is not who I was

18 asked by.

19         Q.     Well, let me make the question a

20 little easier for you then, Ms. McCoy.

21                Did any of the current members of the

22 Board of Pardons and Paroles reach out to you about

23 applying for the position?

24         A.     No.

25         Q.     Okay.  I want to talk to you a little
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1 bit about how the board handles clemency

2 applications generally.  When the board receives a

3 clemency application, how is it processed by the

4 board?

5         A.     I can't answer that question in

6 generalities because this is my third week on the

7 job, and this is the first application for clemency

8 I have seen.

9                MS. PIPER:  And I am going to object.

10 That doesn't sound like one of those two topics.

11                MR. GARABADU:  We are getting there,

12 Your Honor.

13                THE COURT:  Boy, it is an indirect

14 way of getting there.  I am going to ask you a

15 question, Ms. McCoy.  Have you discussed with any

16 of the other four members of the board your

17 knowledge about Mr. Humphreys' case?

18         A.     My knowledge about the case?  No,

19 sir.

20                THE COURT:  Okay.  The way you have

21 answered my question suggests you have discussed

22 something else about the Humphreys case with the

23 other board members.  What would that be?

24         A.     My only discussion with any of the

25 board members has been with Mr. Bennett, and that
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1 discussion was the lawsuit that was filed.

2                THE COURT:  The lawsuit meaning what

3 we are doing right now?

4         A.     Yes, sir.

5                THE COURT:  Okay.  Gosh, that is a

6 harsh name for it.  No one is being sued like we

7 are going to get damages.  They are doing what they

8 need to do on behalf of their client.  But I guess

9 it names you, so it feels like you are being sued,

10 on your first day on the job.

11         A.     Yes, sir.  Eleventh.

12                THE COURT:  Eleventh.  But in terms

13 of substance, sitting down with the board members

14 saying, man, let me tell you about the Humphreys

15 trial, I was there, I sat with Ms. Williams' family

16 and Ms. Brown's family, nothing like that has

17 happened?

18         A.     No, sir.

19                THE COURT:  Okay.  That is one of the

20 two topics.

21                MR. GARABADU:  Yes, Your Honor.

22         Q.     (BY MR. GARABADU:)  Just following up

23 on that question, did you ever bring it up with the

24 ethics officer of the board about your involvement

25 in the Humphreys trial?
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1         A.     I discussed this with internal

2 counsel, La'Quan Smith, and with executive director

3 Chris Barnett.

4                THE COURT:  Is there a separate

5 ethics officer, or is Ms. Smith effective as

6 counsel that is who you would go to saying, hey,

7 there could be an issue with the fact that I was

8 the victim witness advocate in this case?

9         A.     Correct.

10                THE COURT:  I want to make sure you

11 don't think, Counsel, that there is also an ethics

12 officer that Ms. McCoy didn't go to?

13                MR. GARABADU:  No, no.  My question

14 was whether or not Ms. McCoy consulted with

15 Ms. Smith.

16                THE COURT:  Okay.

17                MR. GARABADU:  It sounds like she

18 did.

19                THE COURT:  Okay.

20         Q.     (BY MR. GARABADU:)  And Ms. McCoy,

21 when did you have that conversation with Ms. Smith?

22         A.     May I look at a calendar?

23                THE COURT:  You may.  I guess you

24 only have eleven days to choose from.

25         A.     Yes, sir.  To the best of my
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1 recollection, that was December 4th.

2         Q.     (BY MR. GARABADU:)  December the 4th?

3 And did that conversation happen right after you

4 heard that Mr. Humphreys' clemency application was

5 going to be reviewed by the board?  Let me make

6 that question a little simpler.

7                When did you find out that

8 Mr. Humphreys' clemency application was being heard

9 by the board?

10         A.     I found out that the death warrant

11 was signed on -- I believe it was December the 2nd.

12         Q.     Okay.

13                THE COURT:  Did that trigger in your

14 mind that, uh-oh, that means I am going to be

15 dealing with this because death warrant means

16 clemency hearing?

17         A.     Yes.

18                THE COURT:  Okay.

19         Q.     (BY MR. GARABADU:)  So when you heard

20 about the death warrant being signed, that was what

21 triggered your conversation with Ms. Smith?

22         A.     That triggered my conversation with

23 Executive Director Barnett.

24         Q.     Okay.  And what did you discuss with

25 Executive Director Barnett?
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1         A.     That I needed to advise him that I

2 was the advocate assigned on the case back in 2007.

3 That I would await direction from the Board's legal

4 counsel as to whether or not there needed to be

5 further discussion about that, just general

6 conversation about how to proceed.

7         Q.     And did you receive guidance from

8 either Mr. Barnett or Ms. Smith after that

9 conversation?

10         A.     I did.

11         Q.     Okay.  When did you hear kind of

12 about your next steps as it related to

13 Mr. Humphreys' clemency application?

14         A.     We had several conversations.  I am

15 sorry, I can't tell you exact dates.  I mean we had

16 conversations even deep into the weekend.

17         Q.     Okay.  Do you remember if this was --

18 again, eleven days to choose from.  Would this have

19 been your first full week as a board member or your

20 second full week, can you remember, or was it that

21 weekend straddling those two weeks?

22         A.     I'm sorry.  I don't understand your

23 question.

24         Q.     I guess I am just trying to ask, do

25 you remember if it was closer to your first day on
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1 the job or if it was this past week?

2         A.     I have had general conversations with

3 Executive Director Barnett and with Ms. Smith since

4 December the 2nd.

5         Q.     Okay.  And based on that

6 conversation, did either Mr. Barnett or Ms. Smith

7 tell you that you needed to recuse yourself from

8 the case?

9         A.     I am hesitating because I don't

10 recall those exact words being said.

11         Q.     What do you recall being said as it

12 related to your participation in the Humphreys

13 clemency application?

14         A.     That I took an oath as a board member

15 of the State Board of Pardons and Paroles, that I

16 swore under oath to uphold the rules of the board,

17 that any knowledge that I might have had of the

18 case could be different from information that is

19 provided to me during the clemency hearing.

20                I had some discussions with Ms. Smith

21 about my involvement with the case.  General

22 conversation about board procedures.  I am sorry.

23 I don't know specifically -- those are the things

24 that I have had conversations about.

25                THE COURT:  If the clemency hearing
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1 were to have gone forward tomorrow at 9:00 a.m.,

2 what were you planning on doing?  Were you going to

3 be in the room, in the room with headphones on, not

4 in the room?  What would you be doing?

5         A.     I have not had that thought, sir,

6 because I have abstained, and then this morning I

7 knew that there was a stay.  So I have not had that

8 thought.

9                THE COURT:  Okay.  Tell me what you

10 mean when you say you abstained.

11         A.     That I abstained from the vote in the

12 clemency decision.

13                THE COURT:  Okay.  But does that mean

14 you wouldn't be present for that particular

15 hearing, and so the other four would take care of

16 it, or you would be there but when it was time to

17 vote, you would say the word "abstain" rather than

18 yes or no or I don't know what words, grant, deny,

19 but you wouldn't be saying any of those words; you

20 would say the word "abstain"?

21         A.     The only conversations that I had

22 with how that would happen was with the Attorney

23 General's Office.

24                THE COURT:  Okay.  I don't want to

25 get into that.
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1                So you haven't reached a vision in

2 your mind as to what your participation -- this

3 will happen, there will be a clemency hearing for

4 Mr. Humphreys.  And I need to understand, given the

5 lawsuit, as you called it, that is in front of me,

6 what does it mean for you to abstain.  Are you

7 going to be there and do what everyone else does

8 except vote?  Are you there but you sit mute?  Are

9 you not there at all?

10                Those are different.

11         A.     Yes, sir.  My answer to your question

12 is I am going to do what the court directs me to

13 do.

14                THE COURT:  You sound a lot like

15 Mr. Bennett, but I want to get it right.  And I

16 might not have to direct you at all if you were

17 saying, you know, I actually get a day off from

18 Board of Pardons and Paroles work on Mr. Humphreys'

19 clemency hearing day because I'm not going to be

20 there because I'll be -- to use your word, I will

21 be abstaining, and you will be going about your

22 life in a different way.

23                But it sounds like that hasn't

24 necessarily crystalized for you what abstaining

25 means.
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1         A.     That is correct, sir, because I have,

2 as I told the board and the AG's office, would be

3 awaiting direction as to what I needed to do.

4                THE COURT:  Okay.  I appreciate that.

5 Thank you.

6         Q.     (BY MR. GARABADU:)  Ms. McCoy, when

7 exactly was the decision made that you were going

8 to abstain from the clemency application hearing?

9         A.     Last night.

10         Q.     Last night?  Okay.

11                In your conversations and in your

12 considerations regarding the Humphreys clemency

13 application, did you consult the ethical guidelines

14 for the Board of Pardons and Paroles?

15         A.     Will you repeat the first part of

16 that question?  I apologize.

17         Q.     Sure.  You have indicated today in

18 court that you have spent some portion of the last

19 two weeks thinking about the Humphreys clemency

20 application and what you might do.

21                As part of those considerations, did

22 you consult the ethical guidelines of the Board of

23 Pardons and Paroles?

24         A.     I read over them, yes.

25         Q.     Okay.  And you would be familiar with
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1 them if I showed them to you right now?

2         A.     Yes.

3                MR. GARABADU:  Your Honor, I am

4 showing the witness what has been marked as 14,

5 which are the Board of Pardons and Paroles' ethical

6 guidelines.

7                (Petitioner's Exhibit 14 was marked

8                for identification.)

9         Q.     (BY MR. GARABADU:)  Ms. McCoy, can

10 you see my screen?

11         A.     Yes.

12         Q.     Okay.  And I am going to scroll

13 through this, and you can tell me to slow down if

14 you need me to.

15         A.     Can you make it larger, please?

16         Q.     Yes.  Is that large enough?  Do you

17 need it larger?

18         A.     Yes, thank you.

19         Q.     Tell me if I need to go slower in

20 scrolling through this.

21                THE COURT:  So that looks like it is

22 lots of pages.  Are you going to go to a specific

23 spot?

24                MR. GARABADU:  I am.  I just want to

25 confirm that --
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1         Q.     (BY MR. GARABADU:)  Ms. McCoy, does

2 this look like a fair and accurate copy of the

3 ethical --

4                THE COURT:  Ms. Piper, you are not

5 challenging that this is not a copy?

6                MS. PIPER:  No.

7                THE COURT:  That is a copy.

8                MR. GARABADU:  Your Honor, at this

9 time we would move to enter these ethical

10 guidelines into evidence.

11                THE COURT:  Do they have an exhibit

12 number?

13                MR. GARABADU:  Exhibit 14.

14                THE COURT:  Exhibit 14.  There they

15 are.  Any objection to Petitioner's 14?

16                MS. PIPER:  No objection.

17                THE COURT:  Admitted.

18                (Petitioner's Exhibit 14 was received

19                into evidence.)

20         Q.     (BY MR. GARABADU:)  Now, Ms. McCoy, I

21 want to direct you to Rule 1.105.2, which I am

22 going to scroll to right now.

23                All right.  Do you see Rule 1.105.2?

24         A.     I do.

25         Q.     Now, that rule notes that employees
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1 should make every effort to avoid even the

2 appearance of a conflict of interest, right?

3         A.     Yes.  May I have one minute to read

4 this, please.

5         Q.     Absolutely.

6                (Pause.)

7                THE COURT:  While she is reading

8 this, question for you, Counselor.  Given that

9 Ms. McCoy is abstaining, whatever that turns out to

10 mean, why are we exploring this?

11                MR. GARABADU:  Your Honor, I think we

12 have heard -- we haven't quite gotten to the bottom

13 of what led to the decision to abstain.  And so I

14 am trying to get a little more clarity through the

15 ethical guidelines as to what Ms. McCoy might have

16 consulted to get to that question of what

17 abstention is.

18                THE COURT:  But don't you have the

19 dilemma for you that what Ms. McCoy has said is:  I

20 talked to the executive director, I talked to

21 counsel, then I talked to the Attorney General.

22 And the result of that conversation was that I am

23 abstaining.

24                And so what led her to abstain was,

25 as the record stands right now, the Attorney
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1 General's Office and I had a conversation, the

2 substance of which we may not explore,

3 lawyer/client.  So I don't want -- I think

4 Ms. McCoy doesn't want -- not in the sense that she

5 is not wanting to give full answers, but she knows

6 that that is a privilege conversation.  So you are

7 bumping up against that.

8                MS. PIPER:  And I also object on

9 relevancy.  But let's assume, for sake of argument,

10 there was some violation.  A violation of policy is

11 not what we are talking about here.

12                THE COURT:  Well, because she is

13 abstaining, whatever abstaining means.

14                MS. PIPER:  Correct.

15                THE COURT:  So why don't you go ahead

16 and ask your question.  But I don't want poor

17 Ms. McCoy to get like, well, that is not the whole

18 thing, and I should read 1.105.3.  She may feel on

19 the spot I am getting quizzed on the ethical

20 guidelines, and that's not -- I know that is not

21 what you are intending, but I just don't want her

22 to be in that position because that is not where we

23 are going with this anyway.

24                MR. GARABADU:  Yes, Your Honor.  To

25 be very clear, I'm not asking Ms. McCoy to breach
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1 attorney-client privilege at all.

2                THE COURT:  Good.

3                MR. GARABADU:  What I heard in

4 Ms. McCoy's earlier answer was that she was given a

5 lot of information from Mr. Barnett, from Ms. Smith

6 that she took into consideration.  She was then

7 given -- she -- it sounded like before I asked her

8 these questions, she had looked at these roles, and

9 it was only when the Attorney General conversation

10 took place -- that was what triggered the

11 abstention.

12                And so what we are trying to get to

13 the bottom of is was it the lawsuit that triggered

14 the abstention and, if so --

15                THE COURT:  Then so what?  Just to

16 cut to the chase, why -- how does that affect the

17 decision you want me to make, whether it was the

18 lawsuit or she had looked at, hey, I better look at

19 my horoscope today, whoops, don't commit an ethical

20 violation?

21                MR. GARABADU:  Well, Your Honor, it

22 goes to the question of whether or not the

23 conflicts of interest, whether it is, in

24 Ms. McCoy's case or in Mr. Bennett's case, are

25 actually being implemented by the board.
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1                THE COURT:  And in a larger picture,

2 that might be something that someone might want to

3 explore.  But we are here for Mr. Humphreys, and

4 Ms. McCoy has said I won't be participating, at a

5 minimum, in the vote as to clemency.

6                MR. GARABADU:  Your Honor --

7                THE COURT:  Why don't you ask two

8 more questions because you said you were asking

9 couples.  Ask a couple of questions about this and

10 we are going to move on from the ethical guidelines

11 because Ms. McCoy has reached a point that you are

12 advocating for, at least she is not going to vote.

13 Whether she is going to not be in the room, we are

14 going to figure that out.

15                MR. GARABADU:  Yes.  Yes, Your Honor.

16         Q.     (BY MR. GARABADU:)  And in that case,

17 Ms. McCoy, I actually want to direct your attention

18 then to Rule 1.106.2, which talks about recusal.

19                All right.  Ms. McCoy, can you see

20 1.106.2, the rule about recusal?

21         A.     Yes.

22         Q.     So Ms. McCoy, that rule talks about

23 when a board member needs to recuse themselves.

24 And it mentions the term -- right underneath that,

25 it mentions the term, it defines the term
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1 "participant."  And it says that:  A participant

2 includes but is not limited to a person, an owner,

3 shareholder, partner, employee, or agent of a

4 business entity involved in the proceeding.

5                So recusing under that definition

6 means you can't be involved in the proceeding.  Am

7 I -- is that your understanding?

8                MS. PIPER:  I am going to object that

9 we are getting into having this witness who -- the

10 relevance of how -- what she defines as a word in a

11 policy as irrelevant to these proceedings.

12                MR. GARABADU:  Your Honor, if I may?

13                THE COURT:  You may.

14                MR. GARABADU:  This goes back to what

15 the -- the daylight between recusal versus

16 abstention.

17                THE COURT:  Okay.  I am overruling an

18 objection.  Can you scroll it up or down -- I

19 want -- there we go.  Great.  Okay.

20         Q.     (BY MR. GARABADU:)  So Ms. McCoy, do

21 you, as a member of the board, see a difference

22 between recusal, which under these definitions says

23 that you could not be involved in any proceeding,

24 versus abstention?

25                MS. PIPER:  I'm going to object to --
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1 recusal is not defined that way.  Participation may

2 be defined a certain way, but recusal is not

3 defined in such a manner.  That is misstating the

4 evidence.

5                THE COURT:  When you look at 106.2,

6 Ms. McCoy -- don't roll it away -- what does the

7 word "recuse" say to you?  If you felt you were in

8 a situation to which that provision applies --

9 oops, that is me, I need to recuse.  What are you

10 doing, if you are recusing, tell me what it is you

11 think you are doing.

12         A.     Removing myself from the situation.

13                THE COURT:  That is good.  But now

14 put that in concrete terms.  I don't go to that

15 meeting, I don't talk about it at all, I am

16 completely walled off for that one situation, give

17 me all the other cases; or you are there with

18 everyone else, but you just -- you aren't

19 particularly participative when they are talking

20 about that case?

21         A.     A recusal means completely walled off

22 from the issue at hand.  However, if you continue

23 to read 1.106 .2, it says:  Because of an

24 employee's personal or financial relationship.

25                That is the basis of the recusal.
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1                THE COURT:  Okay.  I see what it

2 says.  I was focused on the fourth word there,

3 "recuse," because you have said I am abstaining;

4 and you didn't say recuse, you said abstain.  And

5 you can understand why I am trying to figure out

6 what does abstain mean because abstain isn't what

7 it says anywhere in the policy you are supposed to

8 do if there's a conflict.  It says recuse.

9                And I don't think it is a coincidence

10 that your attorneys for the purpose of this

11 litigation, the Attorney General's Office, said you

12 would be abstaining.  They didn't say recuse.  They

13 are smart people.  They choose their words

14 carefully, and they said you would be abstaining.

15 That is why we are going around and around on this.

16         A.     Yes, sir.

17                THE COURT:  All right.  Any other

18 questions?

19                MR. GARABADU:  Just to follow up on

20 that point.

21         Q.     (BY MR. GARABADU:)  So Ms. McCoy, you

22 did not believe that you had personal involvement

23 in the Humphreys trial?

24         A.     I had involvement with the Humphreys

25 trial because I was the assigned advocate to work
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1 that case at that time.

2         Q.     So is that a yes to my question, you

3 did not think that was a personal involvement of

4 yours?

5         A.     It was not a personal involvement in

6 that I was employed as a victim advocate.  At the

7 time of that case, I was assigned as the victim

8 advocate in that case, and I performed my roles as

9 a victim advocate pursuant to the Crime Victims

10 Bill of Rights in that case.

11                MR. GARABADU:  Your Honor, may I

12 confer with my cocounsel for a moment?

13                THE COURT:  You may.  Deputy Gordon,

14 could you grab this?  It goes to Ms. McAdams.  I

15 think she may be outside.  Make sure I have got the

16 right name.  Yeah, Ms. McAdams.  Thanks.

17                MR. GARABADU:  Your Honor, may we

18 take a five-minute break to confer and then come

19 back?

20                THE COURT:  I will bet you that

21 Investigator Wilson would appreciate that because

22 then I can read his warrants and get him out the

23 door.  He has learned more about abstain versus

24 recusal than he ever wanted to.

25                You all right with that, Ms. Piper,
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1 if we take a few minute break?

2                MS. PIPER:  Yes.

3                THE COURT:  When we get back, you

4 should not have many questions left for Ms. McCoy,

5 given what we all agreed you would be exploring.

6                MR. GARABADU:  The five-minute break

7 will help to --

8                THE COURT:  Validate?

9                MR. GARABADU:  Yes.

10                THE COURT:  All right.  We are off

11 the record for a few minutes.

12                (Whereupon, a break was had from 4:30

13                p.m. until 4:44 p.m. EST)

14                THE COURT:  All right.  Let's get

15 back on the record, please.

16                THE REPORTER:  We are back on.

17                THE COURT:  We are back on.

18 Excellent.  Thank you, Ms. Nichols.

19                We are back on the record in the

20 Humphreys matter, and you had, you said, one or two

21 questions left.

22                MR. GARABADU:  Your Honor, I have

23 even better news for you than that.  I am about to

24 take my seat, and I have no further questions right

25 now for Ms. McCoy.
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1                (Petitioner's Exhibit 1 was marked

2                for identification.)

3                (Petitioner's Exhibit 3 was marked

4                for identification.)

5                (Petitioner's Exhibit 4 was marked

6                for identification.)

7                (Petitioner's Exhibit 5 was marked

8                for identification.)

9                (Petitioner's Exhibit 6 was marked

10                for identification.)

11                (Petitioner's Exhibit 9 was marked

12                for identification.)

13                (Petitioner's Exhibit 10 was marked

14                for identification.)

15                (Petitioner's Exhibit 12 was marked

16                for identification.)

17                (Petitioner's Exhibit 13 was marked

18                for identification.)

19                (Petitioner's Exhibit 15 was marked

20                for identification.)

21                (Petitioner's Exhibit 16 was marked

22                for identification.)

23                (Petitioner's Exhibit 17 was marked

24                for identification.)

25                (Petitioner's Exhibit 18 was marked
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1                for identification.)

2                (Petitioner's Exhibit 19 was marked

3                for identification.)

4                (Petitioner's Exhibit 20 was marked

5                for identification.)

6                (Petitioner's Exhibit 21 was marked

7                for identification.)

8                MR. GARABADU:  I did have two

9 administrative things I wanted to address with you

10 just before I sat down.  The first is that during

11 the break, we consulted with opposing counsel about

12 admitting Exhibits -- or stipulating to Exhibits 1

13 through 14 in that binder in front of you.

14                THE COURT:  Okay.

15                MR. GARABADU:  Those were attached to

16 our petition.  Opposing counsel, and they can

17 correct me if I am wrong, but they have agreed to

18 stipulate to the admission of 1 through 14.

19                For Exhibits 5 and 6, they have

20 stipulated to its authenticity only, though.

21                MS. PIPER:  Not to the content.

22                MR. GARABADU:  Not to the content.

23                THE COURT:  Got it.  Which is an

24 affidavit of a last name I can't pronounce and then

25 Bandrowski, two affidavits.
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1                MR. GARABADU:  That's correct.

2                THE COURT:  They will be made part of

3 the record of this proceeding.

4                Someone needs to get those exhibits

5 to the court reporter who will be creating that

6 record.  And the respondents are not saying those

7 affidavits are accurate or correct, but yes, those

8 are the sworn affidavits of initials DAC as well as

9 initials LB.

10                MR. GARABADU:  Yes, Your Honor.

11                THE COURT:  Is that a fair statement,

12 Ms. Piper?

13                MS. PIPER:  Yes.

14                THE COURT:  Okay.  Done.

15                (Petitioner's Exhibit 5 was received

16                into evidence for authenticity

17                purposes only.)

18                (Petitioner's Exhibit 6 was received

19                into evidence for authenticity

20                purposes only.)

21                MR. GARABADU:  The second

22 administrative thing I wanted to mention before I

23 sat down, Your Honor, we had subpoenaed Ms. McCoy's

24 personnel file from the Cobb County DA's office.  I

25 believe Cobb County ADA is in the room with those
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1 records.  They have not been redacted because of

2 how quickly this hearing had to happen.

3                THE COURT:  Right.  I think the

4 subpoena was from this morning.

5                MR. GARABADU:  That's correct.  And

6 so those records, as I understand it, are available

7 for you.  We are not able to look at it because

8 they have not been redacted.  I just mention that

9 because they are, I believe, the copy on ADA is

10 here in the courtroom.  Those records are available

11 for you.  But we don't know what is in it.

12                THE COURT:  And given what I have

13 shared on the record about my view of the existence

14 of a conflict, do you think that there is a need

15 for me to look at those records, or should I get

16 them at least and put them in a sealed envelope so

17 that they are made part of the larger record?

18 Because I will tell you, I wouldn't likely look at

19 them to reach a judgment about the existence of a

20 conflict.  That is not me then saying so what about

21 that conflict.

22                But at a minimum, the appearance of a

23 conflict.  And that is really what guides this

24 analysis, how a layperson who sat through the trial

25 in Glynn County day after day seeing Ms. McCoy do
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1 the amazing work that a victim advocate does, not

2 with the defendant, but with the families of the

3 victims, then seeing Ms. McCoy in the room for a

4 clemency hearing, that neutral observer would say

5 how is this the right way to do things.  That

6 doesn't impute anything to Ms. McCoy.  On the

7 surface, it speaks of conflict.

8                So because of that, I don't know that

9 I would look at those records.  That doesn't mean

10 you can't make them part of a larger record so that

11 more powerful judges could look at it in the

12 future.  But obviously that should be sealed

13 because it shouldn't be readable.  Even if it were

14 redacted, it is a personnel file.

15                MR. GARABADU:  That's correct.

16                THE COURT:  So I am offering that up.

17 If you want to -- you don't need to get it to me,

18 you would get it to -- I don't know how we would

19 handle making it a sealed record.

20                MR. GARABADU:  Your Honor, may I take

21 a moment to confer --

22                THE COURT:  Why don't we do this?

23 Who has the files?

24                MR. EVANS:  I do, Judge, I probably

25 should clarify.  My name is Jesse Evans, we have
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1 met before.

2                THE COURT:  I know you, Mr. Evans.

3 I've been wondering because Mr. Evans keeps sliding

4 over so I can see him.  No hiding behind the

5 lawyers.

6                MR. EVANS:  For our court reporter's

7 benefit, it is J-E-S-S-E, E-V-A-N-S, and I am chief

8 assistant district attorney for the Cobb DA's

9 office.

10                THE COURT:  Yes, you are.

11                MR. EVANS:  There are two sets of

12 records, technically two sets of records that were

13 requested this morning.  And if you deem it

14 appropriate, I can clarify what I have in my

15 possession.

16                THE COURT:  So my thought is this for

17 everyone and I will get Mr. Evans' input first and

18 then petitioner's and then respondents'.  Because

19 you subpoenaed them, there was a felt need for

20 them.  They are not irrelevant at large.  I don't

21 think I need to process them for the work I am

22 being called upon to do.

23                So unless you want to abandon the

24 request so that Mr. Evans goes home with those

25 copies and then destroys them, I will take them.

Page 129

Veritext Legal Solutions
800.808.4958 770.343.9696



Hearing Before Hon. C. I. McBurney 12/16/2025 December 15, 2025
Humphreys, Stacey Vs. State Board Of Pardons And Paroles

1 And then we will figure out how I can get them

2 under seal and then united with the good work that

3 Ms. Nichols is doing.  I don't think they would go

4 to Ms. Nichols because they are going to be under

5 seal.

6                And so my proposal is either, one,

7 you say we abandon it based on what you said,

8 Judge.  If not, okay.  Then I will take them.  And

9 my staff and I will figure out how to get them

10 filed under seal, under this CV number so they will

11 travel with the docket should this docket need to

12 go to the Supreme Court of Georgia or -- is there

13 one on there -- the United States.  So we will do

14 that.

15                I am good with either one.  The

16 Federal Defenders really want to talk.

17                MR. EVANS:  Yes, I'm going to turn it

18 over.

19                MS. WELLS:  (Inaudible).

20                THE COURT:  You need to let

21 Ms. Nichols know who you are.

22                MS. WELLS:  Hello, I am Beth Wells.

23 I am with the Federal Defender.  I represent

24 Mr. Humphreys.  I was the one who was responsible

25 for the subpoena, so I thought it might be easier
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1 for me to address.

2                There are actually two categories,

3 and one category actually goes to Mr. Bennett.  And

4 so that might be relevant to considerations the

5 Court is having.  And I have not had a chance to

6 speak more at length with --

7                THE COURT:  Mr. Evans.

8                MS. WELLS:  -- Mr. Evans, thank you.

9 I know that he was bringing the personnel file at

10 the time we spoke this morning.  He wasn't sure if

11 he would be able to get the stuff relevant to

12 Mr. Bennett.

13                THE COURT:  And remind me.  I read

14 the subpoena.  The part for Mr. Bennett would

15 basically be communications with the Cobb DA's

16 office about the role Mr. Bennett's office, the

17 Sheriff's office, would play in connection with the

18 case?

19                MS. WELLS:  Yes, Your Honor.  And

20 actually it would have been -- unfortunately,

21 because the hearing has been truncated because of

22 the warrant, we were hoping to have those so we

23 could review them in our cross examination -- or

24 examination of Mr. Bennett.  I don't know what is

25 in there, but we would like the Court to have them.

Page 131

Veritext Legal Solutions
800.808.4958 770.343.9696



Hearing Before Hon. C. I. McBurney 12/16/2025 December 15, 2025
Humphreys, Stacey Vs. State Board Of Pardons And Paroles

1                THE COURT:  And Mr. Evans, you

2 mentioned you had two things, not one thing.  Is

3 one of the things whatever you could find in

4 thirty-eight minutes related to Sheriff Bennett and

5 the rest is Ms. McCoy, or is it all Ms. McCoy?

6                MR. EVANS:  I don't know.

7                THE COURT:  Oh.

8                (Off-the-record discussion.)

9                MR. EVANS:  I am closer to a

10 microphone now.  The answer to the judge's inquiry

11 is I don't know whether there's any correspondence

12 between our office and Mr. Bennett in this file.

13                I received word around 8:30 this

14 morning of the existence of the subpoena.  I asked

15 my staff to start looking for things.  And then it

16 was only about noon that I was able to go by the

17 office to pick up what I have.

18                In one file I am certain that it is

19 Ms. McCoy's personnel file.  For the benefit of

20 Ms. McCoy, who is a former colleague of mine, it

21 has not been redacted which is why we wanted to

22 make sure it is under seal because there would be

23 some personal identifying information in there that

24 she wouldn't want out there.

25                THE COURT:  Sure.
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1                MR. EVANS:  The other file that we

2 were able to locate that might have correspondence

3 with Bennett -- I don't know because I haven't

4 looked through it, I flipped through it -- is what

5 I will call as our victim witness work product file

6 that we located with the file.

7                THE COURT:  Got it.  But really that

8 would be probably more connected to Ms. McCoy's

9 work as opposed to what I understood the thrust of

10 the petitioner's request was is there -- I don't

11 know why it would still be there, but communication

12 from whoever the -- was it Pat Head who was the DA

13 then?

14                MR. EVANS:  That's correct.

15                THE COURT:  Between Mr. Head or the

16 judge who handled the case, not that your office

17 would have communications from the judge, but Cobb

18 communication with the sheriff's team saying here

19 is what -- how this is going to work and we need

20 you to keep your eye on the jury, or I don't know

21 what -- I don't know why that would be in that

22 second collection.  I appreciate your getting it.

23 I think it was the right thing to do.  My guess is

24 that there's not going to be much in there either.

25                But here is my proposal.  We will
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1 look through the second folder that is victim

2 witness related to the trial to see if there's

3 anything related to then-Sheriff Bennett and, if

4 so, and it seems disclosable, I will get it to both

5 sides so you have got it.  And we may need to

6 reopen the record in this.

7                We are under less time pressure given

8 the decision of the board from earlier today.  I

9 don't think that is going to jump out of there, but

10 who knows.

11                But if there's nothing in that second

12 file that relates to Sheriff Bennett, then I am

13 just going to seal it with the other McCoy

14 documents because I think they go not quite hand

15 and glove, but it is at least like elbow and

16 shoulder because it is victim witness advocacy

17 connection to the Humphreys trial.

18                MR. EVANS:  I did see some email

19 correspondence between our team that presumably was

20 collected by Ms. McCoy and kept in there that

21 involved attorneys and things like that.  So it

22 wouldn't be out of the realm of the possibility

23 that maybe there's an offhand reference to Bennett.

24                THE COURT:  Right.

25                MR. EVANS:  But this is not the
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1 entirety of our work product.

2                THE COURT:  You got what you could in

3 the window you had.

4                MR. EVANS:  You hit the nail on the

5 head, Judge.

6                THE COURT:  I appreciate your

7 office's effort.  I will take it.  Well, before I

8 do that, Ms. Piper, are you all right with the

9 approach I described?

10                MS. PIPER:  Given that I have already

11 heard your opinion on the relevance, yes, sir.

12                THE COURT:  All right.  Thank you,

13 Mr. Evans.

14                MR. EVANS:  Thank you, Judge.  Good

15 to see you.

16                THE COURT:  Same.  So we will all

17 understand, Judge Kraus, she is in Hawaii right

18 now.  Right.  She better bring me back a lot of

19 whatever is good in Hawaii.

20                (Off-the-record discussion.)

21                MR. GARABADU:  Last administrative

22 matter, Your Honor, and then I will sit down.

23                THE COURT:  Can I take Ms. McCoy off

24 the screen?  All right.  Don't run away, Ms. McCoy.

25 I will just take you off the spotlight right there.
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1 Thanks.

2                MR. GARABADU:  Your Honor, as to the

3 remaining exhibits in the binder, those are

4 Exhibits 15 through 22 -- 21, excuse me, 21, we

5 understand that opposing counsel has objections to

6 those exhibits.

7                We believe we could have entered

8 those through the direct examination of Ms. McCoy

9 had this not been a truncated proceeding.  We ask

10 that it be part of the larger record because under

11 the exigent circumstances, we can't be here until

12 10:00 at night.

13                THE COURT:  No, you can't.  Well, you

14 can.  The door locks behind you.

15                So why don't we do this, 1 through

16 14 -- is it 14, they are admitted by stipulations.

17 There are two affidavits, the affidavits, they are

18 admitted -- the respondents are not admitting to

19 their veracity or accuracy.  And then 22 is also

20 admitted.  That is the bio for Mr. Bennett.  So

21 that will be 15 through 21 we will make part of the

22 record.  I haven't looked at them.  I am not going

23 to look at them.

24                (Petitioner's Exhibit 1 was received

25                into evidence.)
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1                (Petitioner's Exhibit 3 was received

2                into evidence.)

3                (Petitioner's Exhibit 4 was received

4                into evidence.)

5                (Petitioner's Exhibit 9 was received

6                into evidence.)

7                (Petitioner's Exhibit 10 was received

8                into evidence.)

9                (Petitioner's Exhibit 11 was received

10                into evidence.)

11                (Petitioner's Exhibit 12 was received

12                into evidence.)

13                (Petitioner's Exhibit 13 was received

14                into evidence.)

15                THE COURT:  But I will rely to

16 petitioner's team to get them to Ms. Nichols to be

17 made part of the record.  But the record right now

18 is making clear, 15 through 21 are not in evidence.

19 They aren't things that I will be relying on in

20 making any of the decisions that I am being asked

21 to make.  Does that address the administrative

22 concern?

23                MR. GARABADU:  It does.

24                THE COURT:  Ms. Piper, does that work

25 for respondents?

Page 137

Veritext Legal Solutions
800.808.4958 770.343.9696



Hearing Before Hon. C. I. McBurney 12/16/2025 December 15, 2025
Humphreys, Stacey Vs. State Board Of Pardons And Paroles

1                MS. PIPER:  Yes, Your Honor.

2                THE COURT:  Okay.

3                MR. GARABADU:  With that, I will go

4 and sit down and turn it over to my colleague,

5 Mr. Greenamyre.

6                THE COURT:  Okay.  Well, it was nice

7 having you up at the podium.

8                Mr. Greenamyre, what more is there?

9 We've had argument; both witnesses have testified.

10 We haven't heard anything from respondents yet.

11                MR. GREENAMYRE:  I would like to ask

12 three lines of questions to Ms. Smith, which are

13 who did she communicate about McCoy with; if she

14 can give us any more guidelines about what recusal

15 versus abstention means, right, any

16 representations.

17                And in Fugate, there's a line that

18 Judge Goger found important which was whether this

19 was precedent or not, about whether the board has

20 ever conducted business like that, and I would like

21 to pose that question to her.

22                THE COURT:  Whether the board has

23 ever conducted business with less than all five

24 people there?

25                MR. GREENAMYRE:  And voted, yes.
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1                THE COURT:  And voted.

2                MR. GREENAMYRE:  In a death case.

3                THE COURT:  Okay.  It was helpful to

4 get a preview.

5                Ms. Piper, do you have any

6 objection -- I know they weren't to specific

7 questions, but it was three topic areas.  Topic

8 three seems like fair game.  I am all right with

9 that insofar as Ms. Smith knows.  What about the

10 other two areas?

11                MS. PIPER:  I would say with respect

12 to, you know, a definition in particular that

13 Ms. McCoy has used in abstaining, they have had the

14 opportunity to question Ms. McCoy on that.  It is

15 not -- what one thinks is the definition versus the

16 definition is not really relevant.  A legal

17 advocates officer, that is it.  She is not speaking

18 on behalf of respondents in defining this term.

19                THE COURT:  Okay.

20                MS. PIPER:  To get her to testify as

21 such I think would be inappropriate.

22                THE COURT:  Okay.  I will let you

23 explore those areas.  I may close things down on

24 Ms. Smith's views on what Ms. McCoy thinks.  I know

25 that is not quite how you framed it, won't be so
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1 relevant.  But I think it is -- given the

2 amorphousness of abstention, where we are right

3 now, I will let you ask Ms. Smith some questions in

4 that area.

5                MR. GREENAMYRE:  To be clear and to

6 further preview, I am not asking questions about

7 what the definitions are but what the practical

8 effect would be when the hearing goes forward.

9                THE COURT:  Okay.  Well, that is

10 different, and I am all right with that.  The one

11 thing, I just don't know how exactly the

12 relationship between a board member and Ms. Smith

13 works.

14                If a board member comes to her saying

15 I have got this situation, could you give me

16 counsel, is that something you are allowed to ask

17 about?  In other words, is that a privileged

18 communication?

19                I am not asking you to answer that,

20 but you shouldn't be surprised if there's an

21 objection.  I just don't know that the nature --

22 how you would -- what the confines or protections

23 would be for a communication that Ms. McCoy had

24 with Ms. Smith about, well, what do you think I

25 should do with this; I am new, I am reading these
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1 ethical guidelines, what is your counsel.

2                MR. GREENAMYRE:  Yes.  And to be

3 clear, what we would be asking for in that first

4 category is what communications did Smith have

5 about the facts of McCoy with the other board

6 members.  Did they know -- did she have any

7 conversations with the other board members about

8 these facts.

9                THE COURT:  Okay.  All right.  Let's

10 see where it goes, and you are free to continue to

11 object.

12                MS. PIPER:  Okay.  And just for the

13 record, on Topic Number 3, I just would ask that

14 the Court circumscribe the questions to within an

15 area -- you know, what the board does and how they

16 vote and things like that is not open to the

17 public.  Okay.

18                THE COURT:  No.  I agree.  To me it

19 would be very structural.  Has there been an

20 instance when only four members were in the room

21 and voted, not how did they vote, nothing like

22 that.  We will both shut that down.  But it would

23 be, yeah, you know what, on Tuesday it is three for

24 Tuesday, only have three people in the room.  So --

25                All right.  Ms. Smith, are you still
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1 with us?  You are.  Excellent.

2                Did Deputy Gordon leave?  Deputy

3 Gordon?  All right.  I am going to try.  Raise your

4 right hand.  Do you swear that you will tell the

5 truth, the whole truth and nothing but the truth?

6                MS. SMITH:  I do.

7                THE COURT:  Great.

8

9                   LA'QUANDRA SMITH,

10 having been first duly sworn, was examined and

11 testified as follows:

12

13 DIRECT EXAMINATION BY MR. GREENAMYRE:

14         Q.     Thank you.  First question.  Have you

15 communicated about the facts underlying McCoy's

16 potential conflict of interest with any of the

17 other four board members?

18         A.     I have communicated with the chair,

19 Joyette Holmes, about the issues that have been

20 brought to our -- my attention by counsel for

21 Mr. Humphreys.  I don't recall having any

22 conversations with the other board members about

23 the issue.

24         Q.     Okay.  You said Ms. -- who was the

25 person that you communicated with?
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1         A.     Holmes, Chair Holmes, Joyette.

2         Q.     This was the Joyette Holmes who was

3 for a period of time the elected DA in Cobb County?

4         A.     Yes.

5         Q.     Okay.  So if we have a situation

6 where Ms. McCoy is not recusing but she is

7 abstaining, can you give us any idea how that would

8 work from a logistical, from a practical

9 standpoint?  Can you give us any guarantees about

10 what that looks like?

11         A.     I think how Ms. McCoy framed it with

12 the Court is --

13                THE REPORTER:  Hold on.  A cough

14 obliterated what you said.

15         A.     We would follow the direction of a

16 court.  This is a case of first impression for

17 us -- (inaudible) based on my opinion.  I have been

18 with the board since 2005 and (audio distortion) --

19 since 2010.

20                (Off-the-record discussion.)

21                THE COURT:  We'll try again.  So

22 Ms. Smith, you have been working with the board

23 since 2005?

24         A.     Yes, sir.  In my current capacity

25 since 2010.
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1                THE COURT:  What was your capacity

2 for the first five years?

3         A.     I was Number 2 in this position, so I

4 had a predecessor who was the director of legal

5 services and ended in 2005, 2009, '10, something

6 like that.

7                THE COURT:  Got it.  Then you got

8 moved up to being legal counsel.

9         A.     That is right.

10                THE COURT:  When you say

11 unprecedented, meaning in your twentyish years in

12 working with the board, there hasn't been a

13 situation where a board member has said I have got

14 a conflict; we need to figure out what to do with

15 that?

16         A.     Absolutely.  In a death penalty case,

17 absolutely.

18                THE COURT:  Okay.

19         A.     My lights go out when I don't move.

20                THE COURT:  Feel free to wave your

21 arms.  I can swear you in periodically.  That will

22 get your arm up.

23         Q.     (BY MR. GREENAMYRE:)  So again I

24 appreciate the representation that you will follow

25 what the court tells you to do, as we all will.
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1 But in the absence of a court order, can you tell

2 us anything about what McCoy will do or will not do

3 in connection with this clemency hearing?

4                Is she going to be there?  Is she

5 going to be allowed to talk, is she going to be

6 allowed to sigh?  Can you tell us anything that we

7 can take to the bank about her involvement in the

8 absence of a court order?

9         A.     Sure.  My understanding is she would

10 be not -- she would not vote on the matter but be

11 present to hear the application and the information

12 presented to the board in support of and/or against

13 clemency.  And that would be the extent of her

14 involvement.  In addition to what you were asking,

15 would she be able to ask questions, yes.

16                THE COURT:  Ms. Smith, when the

17 presentation is done, is it kind of like a jury

18 trial and the people who presented leave and then

19 the board members confer and say -- again, I don't

20 want any substance of the conversation but the

21 process, they then talk about it and take a vote in

22 private with no one present?  Or do they, in front

23 of everyone else, say, all right, what do you think

24 and they raise their hand saying spare him?

25         A.     So they have an opportunity to
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1 deliberate collectively and then if they so choose

2 to cast their vote -- their votes are confidential

3 and private.  So they would designate their votes

4 on a paper ballot and submit those ballots to me.

5 They could do that in the presence of the other

6 members or in private.

7                And once the ballots are collected, I

8 will get with the chair, and we will go through the

9 ballots and count up the ballots to determine what

10 the actual decision of the Board is.

11                THE COURT:  Okay.  And your vision as

12 to what abstention would mean for Ms. McCoy is that

13 she would be there for the entire presentation, she

14 could ask questions, and then when everyone leaves,

15 she could be part of the discussion, the

16 post-presentation discussion.  She just -- if this

17 is one of the ballots, she wouldn't fill out one of

18 the ballots?

19         A.     Yes, sir, that is my understanding as

20 of right now.  That could change based on the

21 information that is indicated, as indicated, if the

22 Court decides otherwise that that would not be

23 constitutional.  But as of tonight, yes.

24                THE COURT:  Got it.

25         Q.     (BY MR. GREENAMYRE:)  And just as a
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1 practical matter, can we agree that for

2 Mr. Humphreys, there's no difference in effect

3 between a vote to abstain and a vote to deny?

4 Those are, practically speaking, the same exact

5 thing for Mr. Humphreys?

6         A.     I -- I'm not sure I understand your

7 question.

8         Q.     Mr. Humphreys needs to get to three

9 votes to be spared, correct?

10         A.     Correct.

11         Q.     And so a vote to abstain is

12 effectively the same exact thing as a vote to deny,

13 from Mr. Humphreys' perspective, correct?

14         A.     Correct.

15         Q.     All right.  The judge already got us

16 ninety-nine percent of the way here.  I want to

17 direct your attention to a passage from Fugate and

18 just make sure that we are in agreement about the

19 unprecedented nature of this.

20                So Fugate says:  Significant to the

21 Court, the respondents were unable to refute the

22 petitioner's contentions that there has never been

23 a death penalty clemency hearing without a full

24 five-member board, not only appointed but indeed

25 present at the hearing, or at least voting after
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1 review of the record and the papers filed by the

2 parties.

3                As you sit here today, to be clear,

4 you are not aware of any death penalty clemency

5 hearing without five or more members voting; is

6 that correct?

7                THE COURT:  Are you thinking or did

8 you answer and I missed?

9                THE WITNESS:  I'm thinking.

10                THE COURT:  All right.  Keep

11 thinking.  Keep thinking.  I just wasn't sure if

12 there's a cough and we don't hear you.

13         A.     I'm thinking.  I am not aware of a

14 situation where we have had a death penalty case,

15 clemency appointment or meeting where five board

16 members were not on the board and available to vote

17 the case.

18                MR. GREENAMYRE:  Thank you,

19 Ms. Smith.  No other questions.

20                THE COURT:  Do you have questions for

21 Ms. Smith?

22                MS. PIPER:  Quickly.

23                THE COURT:  Okay.

24 CROSS-EXAMINATION BY MS. PIPER:

25         Q.     Hi, Ms. Smith.  So if all five
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1 members come to you separately, and the first three

2 vote for clemency, would you need to even have the

3 votes from the fourth and fifth member?

4         A.     You do not.

5         Q.     All right.  And in your experience,

6 have there been occasions where three came in one

7 way or another and you really didn't look at the

8 rest or you didn't get the rest or whatever?

9         A.     Yes.

10                MS. PIPER:  All right.  That's it,

11 Your Honor.

12                THE COURT:  I follow Ms. Piper's

13 questions, but those scenarios are ones where,

14 nonetheless, all five board members were present

15 and able to vote, but it may be -- do you send up a

16 smoke signal once there's three?  Because there's

17 like no point in being number four or five, because

18 five to nothing isn't any better than three to two.

19         A.     So it depends, Your Honor.  If all

20 five are present in the boardroom after the

21 appointment or the meeting and decide to vote then

22 and there, obviously we have our votes and they're

23 all in.

24                If they decide that they do not want

25 to vote in that manner but want to consider -- take
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1 the matter under consideration privately, then a

2 deadline, a time deadline may be given or has been

3 given as to when to get the votes in.

4                And so when that deadline comes and

5 goes, then we know whether we have the three -- and

6 I will announce the -- or the chair will announce

7 to the board members that a decision has been

8 obtained and what that decision is.

9                THE COURT:  Okay.  Got it.  All

10 right.  Thank you.

11                Did you have any follow-up,

12 Mr. Greenamyre, after Ms. Piper's questions?

13                MR. GREENAMYRE:  No, Judge.

14                Thank you, Ms. Smith.

15                THE COURT:  Thanks, Ms. Smith.

16                THE WITNESS:  You're welcome.

17                THE COURT:  All right.  Any other

18 witnesses?

19                MS. CINO:  No, Your Honor, not at

20 this time.

21                THE COURT:  All right.  Any witnesses

22 from respondents?

23                MS. PIPER:  No, Your Honor.

24                THE COURT:  Other than the ones you

25 made available, and thank you for doing that.
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1                MS. PIPER:  We would ask, if there's

2 no further questions, that they be excused.

3                THE COURT:  Yep.  So you are welcome

4 to stay on our session.  We're going to have a

5 little more argument.  But if you have other places

6 you need to be, you are free to go.  And thank you

7 for your work on the board.

8                What do you want to do next?  I

9 guess, Ms. Cino, you had a chance to do some

10 arguing.  I really haven't heard much from

11 respondents.  I guess I would like to do that so

12 that we can get a sense of where they think things

13 are heading, and then we'll see if there's a need

14 for rebuttal to that.  Does that work?

15                MS. CINO:  We agree with that, Your

16 Honor, thank you.

17                THE COURT:  Okay.  Great.  Thank you.

18                Ms. Piper?

19                MS. PIPER:  Can you hear me okay,

20 court reporter?

21                THE REPORTER:  I can.

22                MS. PIPER:  Great.  Thank you.

23                Since I have had the opportunity to

24 argue a little bit, I will try and keep this very

25 succinct and concise.
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1                I think that as you opened up in the

2 beginning, this is a mandamus -- I mean there's a

3 TRO, but they have to show likelihood, so we're

4 going back to the merits.

5                Two issues.  The first issue is the

6 abstention of voting.  McCoy is out.  So I feel

7 like that's been mooted.  You've heard testimony

8 from Mr. Bennett.  There was no personal

9 involvement.

10                THE COURT:  When you say that's been

11 mooted, how do you navigate that ethical provision

12 that says recuse as opposed to the introduction of

13 the concept of abstaining, which doesn't seem to be

14 an ethical guideline?

15                MS. PIPER:  There's a couple of

16 things.  One, I think as lawyers, we are very

17 cognizant, words matter, so I would say, you could

18 look straight up to a Black's Law definition of

19 abstain and a Black's Law definition of recuse and

20 follow those, but I think also in terms of a board

21 member who is not an attorney, they may be morphing

22 those together and understanding those together.

23                Do you know what I'm saying?  As a

24 board member, you're like, oh, well, abstaining,

25 I'm not voting, that is what I have to do to avoid
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1 this conflict.

2                THE COURT:  Sure.  But it was your

3 brief that said abstain.

4                MS. PIPER:  Correct.

5                THE COURT:  Ms. McCoy did not

6 introduce the term into the process.

7                MS. PIPER:  Correct.  And, you know,

8 I would say that is a declination to vote, a

9 removal of yourself from the vote, not a complete

10 absence from the proceedings.

11                THE COURT:  So if she is present but

12 can't possibly vote for clemency to a point that

13 petitioner's lawyers made, then doesn't

14 Mr. Humphreys walk into that room with fewer

15 chances to get three votes?  He has to bat seven

16 fifty instead of six hundred.  And doesn't that

17 change the dynamic in a way that's not fair?

18                MS. PIPER:  Well, that presumes, you

19 know, that a vote is going to go in a particular

20 way.  But that's not what -- the question is does

21 he have a legal right to that.

22                THE COURT:  You're right.

23                MS. PIPER:  Not what are his chances,

24 what are his odds, do his odds go up this way or go

25 down that way.  The question is does he have a
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1 legal right to it, and we submit he doesn't.

2                THE COURT:  Okay.

3                MS. PIPER:  Back to the rules --

4                THE COURT:  Your position would be he

5 has a legal right to a quorum, which is three.

6                MS. PIPER:  A quorum, that is

7 correct.

8                THE COURT:  If he walked in the room

9 and there's only one person, that's not going to

10 work.

11                MS. PIPER:  Correct.

12                THE COURT:  If for whatever reason I

13 were to find, gosh, Mr. Bennett, you are

14 disqualified as well.  The five times you may have

15 been in the courtroom over the course of a

16 month-long trial, that's too much.

17                MS. PIPER:  Correct.

18                THE COURT:  So you also have to

19 abstain.  There would still be three people who

20 could vote, and that's a quorum, and that's the

21 right that Mr. Humphreys enjoys is having a quorum?

22                MS. PIPER:  Yes, Your Honor.

23                THE COURT:  Okay.

24                MS. PIPER:  All right.  And I can --

25 you know, I think our brief is pretty clear and
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1 lays out -- I want to just address that policy one

2 quick time.

3                THE COURT:  Uh-huh.

4                MS. PIPER:  And I think I've already

5 said this.  You certainly could argue that -- I

6 just don't think that, you know, a written policy

7 that the board adopts modifies at will, changes at

8 will, rises to a level of requirement that the

9 constitution is, right, that -- there's a

10 difference.

11                And the constitution, if we look

12 at -- and I'll just go straight to the heart of

13 what they're pinning this whole linchpin on, the

14 constitutional provision, I think it's Article 4,

15 Section 2, Paragraph 2(d), you know, the chairman

16 of the board, blah, blah, blah, may suspend the

17 execution until the full board shall have an

18 opportunity to hear the application of the

19 convicted person for any relief within the power of

20 the board.

21                It does not -- first of all, it's not

22 mandatory.  It's you may, right?  And that -- when

23 we say "may," words matter, it's prefatory, it's

24 not mandatory, right?  There's discussion there,

25 but it's also the full board have an opportunity.
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1                It says nothing to the declination of

2 availing themself to vote, right?  It just

3 doesn't -- it doesn't speak to that.  There's

4 heavy, heavy emphasis on a case that is nonbinding,

5 that really if you look at the holding, what Fugate

6 stands for at most is you've got to have five

7 members appointed.  That's what the constitution

8 requires.  We have that here.  That hasn't changed.

9                And, you know, I just -- in our brief

10 it hasn't been really talked about much today so I

11 want to kind of go there and then hear from you

12 what you would like to hear from me.

13                The relief they sought, they seek, I

14 mean, not only is there no clear legal right for

15 that relief, there is no legal authority to get

16 there.  There are five members appointed.  The

17 constitution gives you five, that's it.  No less,

18 no more.

19                The governor can't appoint someone to

20 fill any role of a member who's abstaining.

21                THE COURT:  Because that would make

22 six.

23                MS. PIPER:  Because that would make

24 six.

25                THE COURT:  I'll tell you what I've
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1 wrestled with.  The way it works with the judicial

2 qualifications commission, the hearing panel, so

3 the body that would handle the trial of a judge,

4 has three members.

5                Every once in awhile the member may

6 have a conflict.  I did because they were figuring

7 out what to do with a judge on our municipal court.

8 And the rules are real clear, you can't be the

9 hearing officer or the chair of the hearing panel

10 for a judge who's from your circuit.

11                But that didn't mean we went forward

12 with two, it meant that the chief justice appointed

13 another judge to fill the judicial position of the

14 three-member hearing panel.

15                I don't know that that's all -- it's

16 certainly not in the constitution, none of that is

17 spelled out in the rules.  But it was we have to do

18 something, because what is in the rules, what is in

19 the policy is if you have a conflict, you recuse.

20 I thought I could be fair, but it doesn't matter.

21 It's a structural conflict.  We're in the same

22 circuit, so I shouldn't be in that group.

23                So they find a judge from another

24 circuit, she parachutes in and she handles it.

25 Technically did we have four people on the hearing
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1 panel at the time?  You could count and maybe, but

2 one was interim while one was recused and not

3 functioning as a hearing panel member.  Isn't that

4 how it would work here?

5                MS. PIPER:  No.

6                THE COURT:  No.  That was a quick

7 answer.

8                MS. PIPER:  I appreciate that that is

9 a system that you have legal authority to do under

10 the JQC.  That is not the case here.  The

11 constitution is very clear, the law is very clear

12 about what authority the governor has with respect

13 to that board.

14                And he has three different scenarios

15 where he gets to play, you know, remove for cause,

16 remove because they're incompetent, or they're

17 very, very incapacitated, unable to perform.

18 There's no other legal mechanism for him to just

19 like slide someone in there.

20                THE COURT:  He appoints everyone

21 on -- it's not like some of these government

22 agencies where the president of the Senate appoints

23 one and the speaker of the house -- the governor

24 appoints all five members.

25                MS. PIPER:  That is correct.  They do
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1 have to be confirmed.

2                THE COURT:  But the governor is the

3 selector or propounds the nominees for each?

4                MS. PIPER:  That is correct.  And I

5 guess just to finish kind of where I was and got

6 excited and moved around --

7                THE COURT:  Sorry.

8                MS. PIPER:  I think at most, Fugate

9 stands for that proposition that, you know, you

10 have to have five members elected.  So even, you

11 know -- and as we've set out, the law very clearly

12 establishes -- and it's in our brief, you know,

13 under 42-9-7, a quorum is all that's needed to,

14 quote/unquote, legally transact the business of the

15 board.

16                You know, that includes the board's

17 business of ruling on a clemency application.  That

18 is the board's business.

19                So even -- even if two abstain, we

20 have a quorum.  And under Georgia law, the minimum

21 number that we need for a quorum to conduct the

22 legal transaction of the board's business, which

23 here is review of a clemency application, is met.

24                And unless you have further

25 questions, we'll incorporate -- rely on our briefs.
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1                THE COURT:  I do have a question.

2                MS. PIPER:  Okay.

3                THE COURT:  Is there something in the

4 law that says the governor could not appoint an

5 interim board member?

6                MS. PIPER:  Well --

7                THE COURT:  Or what you're saying is

8 it says these are the three -- you can do it in

9 three instances, because you've removed someone,

10 someone resigns -- I don't know what the third one

11 would be.

12                But because the law is silent about,

13 well, you know, if someone says because there's a

14 policy that says you should do this, I need to

15 recuse from this one -- let me ask it in a

16 different way.

17                What if three people had to recuse?

18 Then just there's no clemency hearing?  You can't

19 do it?

20                MS. PIPER:  In that hypothetical?

21                THE COURT:  That's my hypothetical.

22                MS. PIPER:  Your hypothetical.

23                THE COURT:  Three people are

24 recusing, what do we do?

25                MS. PIPER:  I would think that the
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1 governor would be faced with a decision on whether

2 he would seek resignation of one if he needed to

3 replace one.

4                THE COURT:  So that someone would

5 actually have to quit?

6                MS. PIPER:  Well, here's the thing

7 about the executive branch, okay?  Typically, you

8 have authority that is granted by the legislature.

9 And it extends no further than that authority.

10                THE COURT:  At least in Georgia

11 that's how it works.

12                MS. PIPER:  Which is, yeah, either

13 directly or by implication.

14                There is not anything that I've seen

15 that would say by implication he has this

16 authority.

17                THE COURT:  Okay.  We're clearly at

18 this liminal space in any scenario, I don't know

19 how you would have three people who had a recusal,

20 but it comes up, and then what do you do?  Because

21 you need a quorum, which would mean you need three,

22 and you don't, you only have two.

23                But the answer wouldn't be, well,

24 then we're just not going to give you a clemency

25 hearing.  It's too bad that your situation was so
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1 high profile that three people recused.

2                MS. PIPER:  Hopefully our board would

3 never be comprised in such a manner to face that

4 question.

5                THE COURT:  All right.

6                MS. PIPER:  Thank you.

7                THE COURT:  Thank you.  This was

8 dropped on your office with exceedingly short

9 notice.  And that's not a knock on petitioners.

10 Everything is rushed.  But you guys, it's always

11 fire drills, and it's still well put together, so

12 thank you.

13                MS. PIPER:  I can't take credit for

14 that.  It was a team effort.

15                THE COURT:  I figured it's not just

16 one person but that the team continues to deliver.

17 So thank you.

18                Ms. Cino, or anyone else at the table

19 of five, but please identify who you are if you're

20 talking.

21                MS. CINO:  Yes.

22                THE COURT:  What do we do with

23 the you can't have six, you can only have five?

24 And really what has to happen is that Ms. McCoy

25 should recuse and not participate in any way,

Page 162

Veritext Legal Solutions
800.808.4958 770.343.9696



Hearing Before Hon. C. I. McBurney 12/16/2025 December 15, 2025
Humphreys, Stacey Vs. State Board Of Pardons And Paroles

1 because there really ought to be a chance to have

2 five people to convince and not four because it

3 really wouldn't matter what your team said.

4                It's impossible to convince

5 Ms. McCoy -- that's the wrong way to put it.  It's

6 impossible to get a yes to clemency vote from

7 Ms. McCoy because she's not voting, and she

8 shouldn't vote.

9                But then I agree with Ms. Piper, it's

10 not right to say, well, now not only does he have

11 to bat seven fifty, but factually he has one fewer

12 opportunity to convince someone to get a yes to

13 clemency vote.

14                MS. CINO:  Right, which --

15                THE COURT:  But you can't have six

16 members.

17                MS. CINO:  You cannot have six

18 members, you have to have five.  But under 42-9-1,

19 the governor has the opportunity, if he receives

20 information deemed to be reliable, member of the

21 board by reason of illness or other providential

22 cause is unable to perform the duties of the

23 office, he gets to appoint somebody new, and it

24 doesn't have to be subject to the legislature

25 confirming it.  I mean, if the legislature is
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1 not --

2                THE COURT:  Someone new who forever

3 replaces the person who's providentially

4 unavailable?

5                MS. CINO:  So this is the part under

6 D.  Any such appointment, if it's made at a time

7 when the Senate is not in session, can be effective

8 at interim.  It can be interim.

9                THE COURT:  Okay.

10                MS. CINO:  The legislature is not in

11 session right now.

12                THE COURT:  But what if it is?

13 Assume for a minute there's some master chess

14 players here.  I guess, though, after the 24th you

15 have to get a new warrant.

16                But anyway, there's a new execution

17 warrant that's secured and now it's time to have

18 the hearing, and it's March 10th.  The legislature

19 is in session.  And Ms. McCoy is going to remain

20 providentially unavailable for purposes of your

21 client's clemency hearing.  What then?

22                He has to go to the legislature to

23 get an interim appointment, or bizarrely interim

24 appointments are only available when the

25 legislature is not in session?
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1                MS. CINO:  Well, no.  There is a

2 whole process that is set out -- if we start with

3 Section A, he has to call a counsel to be --

4                THE REPORTER:  I'm sorry.  I can't

5 hear you.

6                MS. PIPER:  I'm sorry, and I

7 didn't -- 42-9 --

8                MS. CINO:  No.  No.

9                MS. PIPER:  That's what I'm asking.

10 I can't hear what you're referring to.

11                MS. CINO:  Sure.  O.C.G.A. 42-13-2.

12                THE COURT:  Hold on.  Now you've

13 pivoted.  You had said 42-9-1.  Was that a miscite

14 or both statutes --

15                MS. CINO:  I'm sorry.  It's 42-9-12.

16 My apologies.

17                THE COURT:  So neither.

18                MS. PIPER:  42-9-12?

19                MS. CINO:  42-9-12.  My apologies.

20                THE COURT:  Got it.  That's okay.  I

21 just wanted to make sure we're reading the right

22 statute.

23                MS. CINO:  Yeah.

24                THE COURT:  All right.  42-9-12.

25                MS. CINO:  42-9-12.  Governor
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1 receives information.  Somebody is unable to

2 perform duties of the office.  He shall call a

3 counsel composed of the Medical Association of

4 Georgia, president of the State Bar of Georgia,

5 commissioner of public health to determine if that

6 individual is not able to perform duties.  He can

7 appoint some other member.  And it operates as a

8 temporary suspension.

9                THE COURT:  Okay.

10                MS. CINO:  It's just a temporary

11 suspension.

12                THE COURT:  Okay.  So 42-9-12.  I'll

13 have to explore that.  But you made it seem like it

14 was contingent upon the legislature not being in

15 session.

16                MS. CINO:  So it --

17                THE COURT:  I don't mean to put you

18 on the spot.  I'm going to read it and I'm going to

19 give people a chance to respond to that.

20                MS. CINO:  I was looking it up as she

21 was stating that we can't have a sixth person.  But

22 because it does say -- let's see.  Ah, if the

23 Senate is in session, it has to go through the

24 Senate.  If they're not, it's at interim, and

25 that's the statute.
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1                THE COURT:  But if they're in

2 session, it goes through the Senate for them to

3 approve the interim person or it's a completely

4 different piece?

5                It's the same concept.  Someone is

6 providentially unavailable, and if they're not in

7 session, then the governor plus this board would

8 decide, here's our interim replacement.

9                But if someone is providentially

10 unavailable, I broke my leg and it's really painful

11 and I can't come, we've got to do the clemency

12 hearing, they can draft a substitute, and either

13 it's Senate approved if they're in session or it's

14 special board approved if they're not in session?

15                MS. CINO:  So it seems to indicate

16 that it is interim, because then part E says during

17 the period of incapacity of the member of the

18 board, the member shall be entitled to receive

19 compensation and other benefits so --

20                THE COURT:  Okay.  I'm going to have

21 to get cozy with 42-9-12.

22                MS. CINO:  42-9-12.

23                THE COURT:  All right.

24                (Off-the-record discussion.)

25                MS. CINO:  They're an interim seat no
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1 matter what.

2                THE COURT:  Okay.

3                MS. CINO:  And either there's an

4 appointment process out of legislative session or

5 in.

6                THE COURT:  Understood.  Other things

7 you wanted to add?

8                MS. CINO:  Other things I do want to

9 add.  If I can share a PowerPoint.

10                THE COURT:  How long is the

11 PowerPoint?

12                MS. CINO:  Twelve slides.

13                THE COURT:  What's it about?

14                MS. CINO:  Just detailing the Georgia

15 constitution and the -- well, I can just briefly

16 summarize.  How about that?

17                THE COURT:  Excellent.

18                MS. CINO:  Does that make -- yeah,

19 it's late.

20                I want to state -- earlier you asked

21 for a hook on the ethical guidelines.  So O.C.G.A.

22 45-10 -- 45-10-3 does impose mandatory duties on

23 employees, on our officials.  And that's where the

24 hook is.  They have to follow their ethical

25 guidelines.  That's a statutory provision.
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1                THE COURT:  All right.

2                MS. CINO:  I also want to talk about

3 the abstention.  Abstention does not fix the

4 problem.

5                Abstention means we effectively have

6 Mr. Humphreys starting one vote down, a no vote.

7 And that is not constitutionally effective.  It

8 means Mr. Humphreys already has one vote going in

9 that's no.  And the constitution states that it has

10 to be five votes.

11                And I know they want to really parse

12 the words and say meaningful deliberation, as long

13 as she's not voting, we fulfill our requirement for

14 five.  But under O.C.G.A. Section 42-9-20, in all

15 cases in which the chairperson of the board or any

16 other member designated by the board has suspended

17 the execution, which has occurred, of a death

18 sentence to enable the full board to consider and

19 pass on the same -- consider and pass on the same,

20 that sounds like a vote -- it shall be mandatory

21 that the board act within a period not exceeding

22 ninety days from the date of the suspension order.

23                And I realize that's about the ninety

24 days, but it contemplates that they are passing on

25 that.  They're not sitting there and listening and

Page 169

Veritext Legal Solutions
800.808.4958 770.343.9696



Hearing Before Hon. C. I. McBurney 12/16/2025 December 15, 2025
Humphreys, Stacey Vs. State Board Of Pardons And Paroles

1 simply occupying a seat.

2                THE COURT:  Okay.  That was a good

3 summary of the PowerPoint.  I don't know what was

4 in the PowerPoint, but it was a lot faster than

5 twelve slides.  Thank you.

6                MS. CINO:  And then finally there is

7 one last part, which is Fugate.  We are in the

8 Fugate situation right now.  There are only four

9 members because the abstaining member can't vote.

10 And Fugate requires to have that fifth vote -- not

11 a fifth person, a fifth vote.

12                And it's very, very important because

13 clemency is so different.

14                THE COURT:  Why is clemency

15 different, meaning because the outcome of a failure

16 to get clemency is fairly profound?

17                MS. CINO:  If Mr. Humphreys has an

18 execution -- let's say they restart that clock

19 tomorrow.  We're going for a clemency hearing.

20 There's an execution.  Whether it's Thursday,

21 Friday or next week within the warrant period, the

22 next day we can't wake up and say, oops, we got it

23 wrong.

24                There has never been four people

25 voting -- they said that themselves, at least since
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1 2005, there hasn't been four people with a vote and

2 just to know -- just going in one vote down.  That

3 seems ridiculous to say we're going to start that

4 today.

5                And Fugate stated a fifth board

6 member -- the opportunity to present a case is

7 unique and firmly rooted in the criminal justice

8 system when it comes to clemency.

9                A fifth board member might be

10 persuaded by the petitioner's case and may well be

11 able to move others on the board to favorably

12 consider a reprieve.  It cannot be discounted that

13 fifth vote, that fifth member.  That's all I want

14 to say.

15                THE COURT:  All right.  Thank you.

16                Ms. Piper?

17                MS. PIPER:  Very short.

18                THE COURT:  That's okay.  You have

19 listened mostly this afternoon.  So if there's one

20 very short thing or some short thing you want to

21 share, let's do it.

22                MS. PIPER:  All right.  I would like

23 to point out incapacitation, providential cause do

24 not in -- anyway, we're shoehorning conflict in

25 there.  It's just not applicable.
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1                And then I would like to, again, you

2 know, the fifth may -- the fifth may talk them into

3 clemency, the fifth may talk them all into not

4 giving clemency.  That's all speculation.

5                And it doesn't matter, because at the

6 end of the day, yes, death is irreparable, but he

7 has no right beyond what the State of Georgia has

8 provided him in his application for clemency.

9                So you can't say he's harmed if we

10 are -- if we are providing that option as dictated

11 by the mandates of the constitution and state law.

12 That's all.

13                THE COURT:  Okay.  Thank you.

14                MS. CINO:  Your Honor, can I add one

15 more thing?  Sorry.  It's very quick.

16                THE COURT:  Okay.

17                MS. CINO:  That suspension can be

18 lifted at any point.  So the TRO is incredibly

19 important for the ninety-day stay for them to

20 appoint somebody new, that -- if they lift that

21 suspension, we have to go right into clemency

22 proceedings, and we don't even have the witnesses

23 ready to go.  That thing is not occurring tomorrow.

24 We don't know when it's happening and we will not

25 be prepared.
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1                THE COURT:  Let me ask a little bit

2 more about that, and you don't need to worry about

3 responding to that.  That is an important point,

4 just different from what we have been focusing on

5 because you or your colleagues have brought it up

6 several times.  Because I have never been to a

7 clemency hearing.  Apparently it is not just one

8 witness saying, hey, show some compassion.  It

9 sounds like you have a whole host of people you

10 intend to call, and they were lined up for 9:00

11 a.m. tomorrow.

12                MS. CINO:  Right.

13                THE COURT:  So there are people like

14 landing at Hartsfield right now who are going to

15 have a great dinner and then be told to get back on

16 the plane because nothing is happening.

17                MS. CINO:  I will let my colleagues

18 speak more about --

19                THE COURT:  Well, I don't, because

20 it's 5:40, want to get into all the blocking and

21 tackling involved.  Help me understand, it is not

22 just the lawyers and then Mr. Mom saying he was a

23 good kid or he was an abused kid.  It sounds like

24 there are many, many, many moving parts.  So being

25 told, hey, let's do it next Monday instead isn't
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1 necessary -- as much notice as possible is critical

2 to get all the people there.

3                MS. CINO:  Absolutely.  It is mental

4 health professionals.  It is character witnesses,

5 it is the lawyers.  But it is a large moving

6 machine.  It is almost like a mini litigation

7 trial.

8                THE COURT:  How much notice did you

9 have that the clemency hearing was going to be at

10 9:00 in the morning tomorrow?

11                MS. WELLS:  Your Honor, this is --

12                (Off-the-record discussion.)

13                THE COURT:  You know how it works in

14 here.

15                MS. WELLS:  Beth Wells.  We got the

16 warrant December 1st, and we were caught off guard

17 by it because for things not relevant to this court

18 today, we then had to quickly move to get people

19 brought here.  It is right before Christmas which

20 has made things incredibly difficult.

21                THE COURT:  Okay.  But my question is

22 you were able -- so tomorrow is the 16th.  So in

23 basically two weeks, through Herculean efforts, you

24 were able to get everyone there.  Anything shorter

25 would be even more difficult to do.
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1                MS. WELLS:  Yes, sir.

2                THE COURT:  Got it.  Do the way the

3 warrants work, that they could apply for a new one

4 and -- hold on one second.

5                (Pause.)

6                THE COURT:  Could you get a -- you

7 wouldn't obtain it.  But could the district

8 attorney obtain a warrant that -- I'm making the

9 dates up, but because the 24th is when this one

10 expires.  So what would happen, they could

11 unsuspend, that the board could on the 22nd say we

12 unsuspend, clemency hearing is tomorrow, the 23rd

13 and execution is Christmas Eve 7:00 p.m. because

14 the warrant expires at midnight on the 24th, that

15 is procedurally permissible?

16                MS. WELLS:  They could unsuspend the

17 minute we walk out of this courtroom.

18                THE COURT:  Okay.

19                MS. WELLS:  And they have unsuspended

20 a day after they have entered the order suspending.

21 We have had that happen.

22                THE COURT:  In other cases?

23                MS. WELLS:  Yes.

24                THE COURT:  Okay.  Got it.  So this

25 is -- you are flying blind as to what is going to
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1 happen.

2                MS. WELLS:  Yes.  That is why we are

3 requesting the TRO --

4                THE COURT:  The TRO.

5                MS. WELLS:  Or at least to the extent

6 of not having an execution under this warrant until

7 the court rules.

8                THE COURT:  Got it.

9                MS. WELLS:  Thank you.

10                THE COURT:  Okay.  You're welcome.

11 It is a new set of mechanics.

12                Okay.  So I need to get Ms. McCoy's

13 records filed under seal.  That is one part of that

14 document, set of documents.  I will look through

15 the other part to see if there's anything that

16 needs to be disclosed that relates to Mr. Bennett.

17                And then there's the question about

18 the TRO just to maintain the status quo, which

19 today the status quo is that the execution or the

20 warrant is suspended.  And that is the status quo

21 that a TRO would maintain.

22                But the more fundamental ruling is

23 when there is a clemency hearing, who is the a -- a

24 dais, I don't know how they say it.  Is Ms. McCoy

25 up there, are there only four people there, or are
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1 there five people and it involves this interim

2 appointment?

3                Okay.  Anything else from petitioner?

4                MS. CINO:  No, Your Honor, thank you.

5                THE COURT:  From the respondents?

6                MS. PIPER:  Just one housekeeping.

7                THE COURT:  Uh-huh.

8                MS. PIPER:  I think I heard that you

9 understood this.  I just wanted to make sure you

10 did.  The order from the Board as to the suspension

11 has to be lifted before any warrant can be stopped

12 for execution, if the warrant that we are on now

13 expires.

14                THE COURT:  Got it.  So, no, I want

15 to play this back because I didn't know that.  Not

16 because someone told me something contrary.

17                But this order suspending means the

18 execution cannot go forward until it is lifted.  If

19 this order is in place and I am opening Christmas

20 presents, then the warrant has expired, and no new

21 warrant can be sought until this order is lifted.

22 Once the order is lifted, someone can seek a

23 warrant.  And then how long does the warrant live?

24                UNIDENTIFIED PERSON:  One week.

25                THE COURT:  Just one week --

Page 177

Veritext Legal Solutions
800.808.4958 770.343.9696



Hearing Before Hon. C. I. McBurney 12/16/2025 December 15, 2025
Humphreys, Stacey Vs. State Board Of Pardons And Paroles

1                THE REPORTER:  I'm sorry.  I can't

2 hear who is speaking.

3                THE COURT:  We are going to go off

4 the record now.  Okay.  I will let you know when we

5 are back on the record.

6                (Off-the-record discussion.)

7                THE COURT:  Let's get back on the

8 record.

9                THE REPORTER:  Back on.

10                THE COURT:  Thank you.  All right.  I

11 will keep working on this.  And I will certainly

12 reach out if I have questions.  Emails will always

13 go to both sides.  And we will see what we can do

14 with this.

15                If anyone ever has a question, just

16 reach out to Ms. Niles.  Email is the most direct

17 way to get to her.  She will let me know.  And we

18 will work through it.

19                And, again, thank you to both sides.

20 Everything is always so compressed as we approach

21 that deadline, and it involves so many different

22 layers of courts.  We even have the feds poking in

23 here.  So I appreciate everyone's focus.

24                And with that, you all need to settle

25 up with our court reporter.  She has done an
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1 excellent job of keeping us near microphones so

2 that she is able to make an accurate record of the

3 proceedings.

4                So thank you for that, Ms. Nichols.

5 And I will rely on petitioner's team to get those

6 exhibits to Ms. Nichols.

7                MS. CINO:  I think they have been

8 sent.

9                THE COURT:  Well, just make extra

10 sure.  All right.  Thank you, everyone.

11

12        PROCEEDINGS CONCLUDED AT 5:50 p.m. EST

13

14
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BOARD MEMBER

Kimberly McCoy

Kimberly McCoy was appointed

to the State Board of Pardons

and Paroles by Governor Brian

Kemp, effective December 1,

2025. Ms. McCoy, of Bartow

County, joins the Board

following her retirement from

the Cobb Family Justice Center,

a multidisciplinary agency

where organizations collaborate

to meet the needs of victims of

domestic violence, child and elder abuse, sexual assault,

human trafficking, and stalking. Ms. McCoy served as a leader

in establishing the organization, the first of its kind in

Georgia. 

Prior to her 27 year career with Cobb County, Ms. McCoy

worked with the Blue Ridge Judicial Circuit's District

Attorney’s Office where she began the Victim Witness

Assistance Program. She implemented many programs for

victims of crime and community awareness campaigns

including a Grief Support Group for Homicide Victims and

the Cherokee County Night Out Against Crime. Ms. McCoy

was instrumental in obtaining a grant for an inter-agency

Domestic Violence Task Force in Cherokee County. The
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grant made it possible for law enforcement and Victim

Advocates to work from a central location to investigate and

prosecute domestic violence cases while simultaneously

providing services to victims. She previously served on the

Board of Directors for the Cherokee Family Violence Center,

as an officer of the Cherokee County Family Violence Task

Force, and on the Board of Directors for the Anna Crawford

Center for Children. 

Ms. McCoy was the Director of the Victim Witness Unit for

the Cobb County District Attorney’s Office from April 1999 to

April 2024, where she also maintained a caseload providing

services to victims of crime involved in capital cases and

select high-profile cases. Ms. McCoy was also responsible for

researching, writing, managing and administration of

grants, resulting in the office being awarded over $10M in

grant funds. She is also part of the faculty for Georgia’s

Victim Assistance Academy, an initiative of the Criminal

Justice Coordinating Council. She has been involved in

Academy implementation, programming, and instruction

since 2006. Ms. McCoy is a founding member of the steering

committee that developed and implemented the SANE

(Sexual Assault Nurse Examiner) Program in Cobb County, a

program that provides specialized forensic exams and

support services for victims of sexual assault. 

Ms. McCoy previously served as a member of the Cobb

County SANE/SART Committee, the Advisory Board for the

Social Work Program of Kennesaw State University, the

Cobb Collaborative, the Cobb County Law Enforcement
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Association, the Cobb County Domestic Violence Task Force,

and the Cobb Coalition for Child Abuse Prevention. She was

a Board Member for the LiveSafe Resources, Inc. (formerly

the YWCA of NWGA) from 2007 to 2013. She was appointed

by Governor Sonny Perdue to Georgia’s Sex Offender

Registry Review Board from 2007 to 2012. 

Ms. McCoy has been active with the legislation, presenting

crime victim-related information to several committees,

including working with the Prosecuting Attorneys' Council

of Georgia on the passage of the Crime Victims Restitution

Act of 2005 and with other advocacy groups for the

successful revision to the Georgia Crime Victims’ Bill of

Rights in 2010. Ms. McCoy was the Project Director for the

Cobb District Attorney’s Office Domestic Violence Project

from November 1997 until April 1999. In this capacity, Ms.

McCoy was responsible for providing training and education

to law enforcement and for educating the community at-

large about domestic violence issues. Ms. McCoy was further

responsible for creating and reviewing domestic violence

protocols in the County and assisted in the creation of the

first County Wide Law Enforcement Protocol on Domestic

Violence.

Ms. McCoy obtained a master’s degree in public

administration from Kennesaw State University and holds a

Bachelor of Arts Degree in Criminal Justice and Psychology

from "The Women’s College" of Brenau University. Ms.

McCoy was a part-time professor for the Department of
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Human Services at Kennesaw State University for over ten

years.

Ms. McCoy received the “Young Alumnae Award” from

Brenau in 1999 for her service to the community, the

institution, and professional achievement. Further, she was

awarded the 2000 Annual Victim Service Provider Award

from the Crime Victims Advocacy Council and the 2001 VIP

Award from the Cobb Coalition for Child Abuse Prevention.

She was honored by the Criminal Justice Coordinating

Council with the 2008 “Eagle Award” in the field of

Advocacy. She was also honored with the 2012 VIP Award

from SafePath Children’s Advocacy Center, the 2014 Pat

Head Dignity Award from the YWCA of NWGA, and the 2014

Alumnae Professional Achievement Award from Brenau

University. She was also honored by the YWCA of Northwest

Georgia in March 2015 as one of Cobb County’s 15 Women of

Achievement. She was awarded the 2022 VWAP Director of

the Year from the Prosecuting Attorney’s Council of Georgia.
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America was not the center of the universe. Her French language 
abilities allowed her to bob around freely in the sea of anti-U.S. 
sentiment. But as another American in Paris at the time recently 
wrote, the lingua franca in 1960s Paris was Marxism. There was an 
unabashed fascination with Latin American and Chinese com-
munism – and with ideas that were just beginning to blossom on 
American campuses. In a two-or three-year period, movements in 
the country, largely driven by students and intellectuals who took 
to the streets with French revolutionary zeal, led to remarkable re-
forms in that democracy, particularly in matters concerning family 
law, the rights of women, divorce, contraception and other issues.   
 She had moved on to Georgetown by the spring of ’68, that 
pivotal time in American history which saw the assassinations of 
Robert Kennedy and Martin Luther King Jr., riots, anti-war pro-
tests and many other signals to people of Ray’s generation that the 
world of their parents had forever changed. 
 Ray did not walk onto the Brenau campus wearing a Che 
Guevara beret and carrying Chairman Mao’s little red book. In 
addition to that rich personal experience, what she brought was 
a wealth of professional experience from 15 years of rising in 
the academic ranks as a French professor at Lynchburg College 
and another decade of growth as an academic administrator at 
Peace. All of her personal and professional experience outitted 
her with clear – maybe even a tad radical – convictions of what 
higher education needed to become in the 21st century.
 “Liberal education must be experienced in combination 
with strong professional preparation. It’s not one or the other,” she 
says. A true college education “is not just about what you want to 
do, but how you learn to make changes in your life, how you get 
started, how you can discover different ways to feed spirit and soul 
– and still make a living. … It is not just about the classes you take. 
It is about your life experience.”
 Ray acknowledges that she has had some signiicant accom-
plishments during her 15-year tenure at Brenau and that she has 
been intimately involved with shaping the future of the university. 

“But what does that mean?” she asks rhetorically. “It means that 
I’ve been doing my job.” Nothing would have happened, she adds 
hastily, without support and collaboration of faculty, staff, admin-
istration and many others in and around the university family. 
“A university is like a kibbutz,” she explains. “You just can’t get 
anything done alone, and everything is interconnected.”
 As Brenau’s new provost, Ray spearheaded the drive, 
against some resistance, to abandon the academic quarter cal-
endar in favor of the semester system. Once Brenau made the 
move, the other Georgia-based hold-outs tumbled like dominoes. 
She worked with faculty to reorganize academic departments 
into the four schools that now exist – and which more closely re-
lected the culture and mission of the university. Psychology, for 
example, moved from the School of Education to the School of 
Health and Science. The university was kicking tires on starting 
a physical therapy program when Ray arrived, but she redirected 
efforts toward occupational therapy, which takes a very holistic 
approach more in line with the liberal arts. The Master’s degree 
program created as a result was one of the irst in the nation – 
even before the graduate degree became a preferred credential of 
the top OT professional association. She led the way in expand-
ing the institutional research department and helped revive stra-
tegic planning. Part of the latter process was creating a curricu-
lum for the future – the kind of thing Ray says academicians can 
discuss and debate for years without accomplishing anything. 
She developed a compelling rationale to put the new curriculum 
planning on a two-year timetable, and then handed it over to the 
four deans to make it happen.
 “In my years on the faculty, Dr. Ray always stood as the 
beacon of all that was the best that Brenau could be,” said J. Kay 
Keels of Murrells Inlet, S.C., the former head of M.B.A. programs 
at Brenau and now associate professor of strategic management 
at Coastal Carolina University. “She challenged all of us to always 
work to be better than we ever thought we could be.”
 Burd also handed Ray responsibility for bringing more 

technology to the classrooms at Brenau, which resulted in cre-
ation of the Redwine Center in the library and other technology-
equipped environments on campus. However, she chuckles as 
she confesses that, when she unveiled her plan to the adminis-
tration and trustees, it was the irst time she’d ever done a Power 
Point presentation on a computer. 
 This year the French professor takes special pride in 
Brenau’s selection as one of only 10 universities in the nation to 
participate in the Network for Effective Language Learning, a 
program to stimulate innovative technology-based approaches to 
teaching foreign language. And you can ind her every Monday, 
Wednesday and Friday in the new Language Bistro, modeled 
after one of her beloved Parisian cafés, as a student in Brenau’s 
new foreign language offering – professor Larry Bolling’s “sold 
out” Italian class.

iT is no secreT that Ray was a top candidate to replace Burd 
when he retired. If she harbors any disappointment over trustees’ 
ultimate selection of Ed Schrader as Brenau’s ninth president, she 
has kept it to herself. Truth told, Ray shrugs, she and Schrader are 
simpatico in many ways, particularly in their liberal political and 
educational philosophies. When the provost and the new presi-
dent compared notes on the nuts-and-bolts work she already had 
undertaken with deans on development of a new curriculum and 
his ideas for creating ground-breaking “four portals” curriculum at 
Brenau, there were few discernible differences. 
 “She is the consummate professional,” Schrader says, “every 
bit the true leader of the faculty that she was before. She does not 
carry a personal burden into any intellectual discussion. You can’t 
say that about many people. She is at her heart and core a scholar 
and a defender of liberal learning.” 
 That’s a hard task, Schrader adds, particularly in some 
traditional liberal arts domains like foreign languages. “Brenau 
maintains a commitment to the learning of language, not as a 
byproduct but as a co-product of exposing students to broader 
culture and enriching their global perspectives,” he says. Many 
schools have “opted for the easier path” of not requiring students 
to study second languages at all. Also, Brenau and other institu-
tions react to considerable pressures to train people for jobs as 
quickly as possible, rather than to educate them. That means 
more pre-professional instruction earlier in students’ college 
careers, leaving little time for any other courses. Ray has helped 
the university resist those pressures, Schrader says, and ind its 
voice for the future.
 “A provost, if he or she chooses to be, becomes the artist 
who sculpts the faculty, assembles the mosaic of intellect and 
personality, so that it its the institution, and Helen is very good 
at that,” Schrader says. “The faculty respect her and follow her 
leadership, not begrudgingly, but willingly. I don’t think we could 
have put together this new curriculum had that not been the case. 
Her advocacy of 21st century approaches to teaching the liberal 
arts through a new core curriculum that relects the strategic plan 
and a new mission has created a luorescence of courses rich in 
interdisciplinary matter and liberal learning.” 

“when you grow up cAThoLic, you’ve got a whole lot 
of names,” says Helen Theresa Cederbaum Staples Ray. She jokes 
that the only commonality on each of the diplomas that hang on 
her ofice wall is “Helen.” In 1983 the name issue set out on a path 
to become more complex than normal when, her irst marriage 
having ended, she and her two sons, David and Jim, left Virginia 
for North Carolina. She was a single mom with a promising career, 
she recalls, “and I was ine with that.” Then, she went to a dinner 
party at the home of the CFO of North Carolina State University 
and noticed a “tall, handsome professional gentleman standing 
in a doorway.” When they struck up a conversation, she says, “I 
really didn’t want to hear about his ex-wife or his ex-girlfriend, but 
here was a computer scientist from Research Triangle Institute, a 
Princeton graduate with a Ph.D. from Chapel Hill who spoke some 
French. So I remember thinking, ‘Hmmm. He’s a possibility’.”
 

Helen and Bob Ray have now been married for close to 20 years, 
with four grown children between them. Bob currently serves as 
senior systems analyst for the federal court system in north Geor-
gia and, as Helen puts it, “he is the genius in the family, now a far 
more serious student than I.”
 The Rays’ Gainesville home serves as something of a muse-
um for their blended families and eclectic interests. With strains of 
Debussy in the background, she sits sipping tea in a striking great 
room with a vaulted, sky-lighted ceiling, red brick walls brightened 
by her mother’s paintings and a view through an expanse of glass 
to the covered-patio and plantings in the well-kept back yard.
 “I have my cats, books, plants, music, my family, new 
destinations, the garden. When people ask me what I’m going to 
do when I retire. …” she says, looking around her comfortable sur-
roundings, “I’ll probably think of something.” 
 As the conversation turns to her educational philosophies 
and how she might shape future learning, the obligatory interview 
question emerges. “If you ruled the world, …”
 “If I ruled the world?” she interrupts with mock incredulity. 
“I thought I did.”

In Qatar in March Ray was keynote speaker at the Arab Colleges of Education Deans 
Association, attended by about 50 deans from institutions throughout the Arab world. 
With Ray, from the left, are former Brenau professor Mickey Mathes, who remained in 
Qatar following a Fulbright Fellowship, Dr. Fatima Al-Maadadi, Associate Dean for Student 
Affairs for the College of Education, Dr. Ray and Dr. Hisa Sadiq, Dean of the College of 
Education on the right

Helen and Bob Ray, who is “the genius in the family,” according to the Brenau provost.

Ray with President Ed Schrader, business professor and Chinese language instructor Greg Chase, and Trustees’ 
Chairman Pete Miller in China during negotiations to establish “sister institution” relationships with three 
Chinese universities. In the foreground are two current Brenau students, Shuchang Liu and Meng Liu, and 
Zhengzhou University former dean and English Professor Li Yunlou, who helped organize the trip and select 
scholarship students.
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kimberLy beTh mccoy who has three sisters and a brother, 
grew up in Bartow County in Kingston, a northwest Georgia town 
with her parents’ general store at the one-caution-light town’s 
lone intersection. She attended private Darlington School in 
nearby Rome and, after her irst college-shopping visit, quickly 
dismissed Brenau as a prospect. On a second visit, “the minute 
I walked through that gate, I knew it was where I needed to be,” 
she says. Her best high school friend stephanie dodson hart, 

wc ’92, came with her.
 There is no doubt of McCoy’s school loyalties. She jokes 
that her ofice “doubles as a store room” with boxes of case iles 
labeled with names familiar from sensational news accounts (the 
cartons marked “State v. Turner” deal with the case of Lynn Turn-
er, convicted for the antifreeze poisonings of her Cobb County 
police oficer husband and Forsyth County ireman boyfriend). 
Numerous other appointments and bits of memorabilia, however, 
bear the Brenau logo. Richard Malone, who has known McCoy 
since he took the Prosecuting Attorneys Council job, says he can’t 
recite many details from McCoy’s resume, “but, believe me, I do 
know that she went to Brenau.” 
 McCoy remains active in alumni affairs. She’s a regular 
at May Day reunions with her classmates and Zeta Tau Alpha 
sisters; she’s also an alumni philanthropy chair and a member 
of the Heritage Society, an ad hoc organization of young Brenau 
alumnae in the Atlanta area. She and fellow alumnae Hart and 
Moss remain close. Moss works in the same building where she 
is Cobb’s deputy chief solicitor, and she is married to Cherokee 
District Attorney Garry Moss. 

 McCoy initially planned to become a child psychologist, 
but confesses, ironically, that she feared daily involvement with 
desperately troubled or traumatized kids. Former Brenau criminal 
justice professor George Lucas steered her toward her unique role 
in the criminal justice system. She states unequivocally that her 
entire Brenau experience nurtured her suitability for victim wit-
ness work. 
 “If you can live in a sorority house with 30 other women and 
survive, you can do just about anything,” she quips. But, she adds 
seriously, “I am a huge proponent of single-sex institutions.” One 
complaint against all-female colleges is they do not prepare young 
women to function in a dual-gender world. McCoy says she had 
that part covered already because most of her high school friends 
were male. Besides, she adds, “women are sometimes harder on 
other women than men are. Women have to learn to compete and 
interact with other women, too.” 
 Still, gender probably plays a signiicant role in victim wit-
ness advocacy. Today all 49 Georgia judicial districts have victim 
witness programs. Women run 47 of them.
 “The job its women’s nature,” says Malone. “There is a lot 
of compassion required for someone, day in and day out, to deal 
with people who have been victimized by crimes, had their lives 
thrown into turmoil and sometimes changed forever. Men aren’t 
wired that way. Kim McCoy is exactly what we need for that kind 
of job.” Don’t think for a moment, however, that her compassion 
signals weakness. “You talk about advocates – Kim is a formidable 
advocate,” Malone adds. “She is compassionate, but if you get in 
her way, look out.”
 Cobb County District Attorney Pat Head elevated McCoy to 
her post shortly after he was elected as the county’s top prosecu-
tor. He says probably no formal education could speciically 
prepare a person for such a challenging assignment. “It’s more 
personal attributes,” he continues, “like establishing a good rap-
port with people and being very, very organized.” Whatever the 
attributes are, he adds uneffusively, McCoy seems to have them. 
“I pretty much told her she could run the department any way she 
wanted to as long as we didn’t have any problems. We haven’t had 
any problems.”
 In addition to providing victims and their family members 
information about procedures and nuances of the legal system 
and keeping them updated as a case progresses, the victim wit-
ness advocate’s major function is that of logistician: there are 
a lot of moving parts in a criminal prosecution, Head explains, 
particularly one that involves the death penalty. 

in sepTember 2007 kim mccoy TrAnsFerred virtually 
her entire operation more than 300 miles to coastal Brunswick, 
Ga. Stacey Ian Humphreys was on trial there for the 2003 murders 
in a Cobb County subdivision on two real estate agents – 33-year-
old Cyndi Williams and 21-year-old Lori Brown. Each young 
woman have been stripped naked and shot in the back of the head.  
  

Humphreys withdrew money from ATMs using the victims’ bank 
cards. Police and federal marshals caught him in Wisconsin after 
a high-speed 35-mile automobile chase. Defense lawyers argued 
that Humphreys could not get a fair trial in Marietta because 
of sensational pre-trial publicity, so the trial judge ordered the 
change in venue. 
 McCoy’s ofice had the task of booking travel, making hotel 

accommodations, providing meals and handling many other 
arrangements for an array of witnesses that included federal and 
state law enforcement personnel, forensics experts, bank employ-
ees and others and for members of the victims’ families. The trial 
lasted 31 days. Glynn County jurors put Humphreys on death row. 
 “Kim was the rock for me,” says Teri Marks Brunner of Nor-
cross, Ga., Cyndi Williams’ sister. “In this most horrible situation 
that anyone could imagine, there is this person who is not only as 
solid as she can be, but compassionate and able to answer every 
single question. Sometimes it was just a hand on my shoulder. 
She helped me maintain my sanity through the trial, probably, be-
cause I was feet away from the man who murdered my sister. Just 
a hand on my shoulder. She’s an incredible woman. She became a 

friend to my family.”
 Cyndi Williams’ father George Marks shared similar senti-
ments. “When you go through something like this, you are grasp-
ing for someone who can give you answers and let you know what 
is being done and what could be done,” he says. “Although we live 
in Colorado, Kim was right there for us all the time. Her explana-
tions were thorough and fair. She was extremely professional, but 
she also proved to be an extremely compassionate person.”
 Marks says he recalls at the trial McCoy carried with her a 
crayon drawing by her niece, and that drawing “told me this lady 
has some balance in her life, and we took comfort from that.”
 Lori Brown’s father, Wayne, concedes that during the 
frustrating ordeal he “deinitely stayed in the hair” of prosecutors 
and police, especially when nothing seemed to be happening. He 
credits McCoy with getting his family what answers she could 
and calming him down “in a very delicate way with an unassum-
ing manner.” 
 “Sometimes you see people who are tailor-made for a spe-
ciic job where the person and the job are one, and that is Kim. 
[District Attorney] Pat Head could have searched the world over 
and not found anybody more suited to that job than Kim McCoy. 
She is a credit to that ofice in every respect.”
 Unfortunately, McCoy probably will have even more interac-
tion with victims’ families in the future. Statistics indicate that 
violent crime, like everything else, is migrating to smaller com-
munities and the suburbs. In 1980 about 223,000 people lived 
in Cobb County, and there were only ive cases of murder and 
manslaughter. By 2005 the explosive growth of the county had 
more than doubled the population to about 450,000. The number 
of homicides and manslaughters more than quadrupled.

prosecuTors And criminoLogisTs will not state that 
victim witness programs themselves are a crime deterrent, but 
they agree that helping victims and witnesses persevere through 
long ordeals ensures more convictions. McCoy’s great success, 
however unquantiiable, has been putting human faces on victims 
and their families. 
 Homicide is but one crime that generates loss and suffering. 
Members of McCoy’s advocacy staff are assigned to a speciic court 
and one day may handle a shoplifting case and the next a rape. 
  “You see so much trauma and so many people whose lives 
have been irrevocably changed because of some horrendous 
acts. The dificulty is that you cannot tell anybody why. You can 
say bad things happen to good people, but when it is your family 
member who has been murdered in some random act of violence, 
that’s just not acceptable.”
 “Every case is different. All victims are different. But in every 
victimization there is a loss – a loss of property, a loss of life, a loss 
of trust in people and a loss of faith in your community and the 
legal system.”
 “Some of them,” McCoy says, “are just gut-wrenching.”

The one unanswerable 
question is ‘Why?’

Although DAs say you can’t teach qualities victim witness advocates require, McCoy’s Brenau 
experience prepared her less than a year after graduation to start shaping the new profession. 
Now she’s a leader in the ield, quite willing to share what she’s learned with others. 
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STATE OF IDAHO )

) ss.

COUNTY OF ADA )

AFFIDAVIT OF DEBORAH ANNE CZUBA

Comes now the affiant, Deborah Anne Czuba, who after being duly sworn or 

affirmed by an officer authorized by law to administer oaths, swears and states the 

following:

1. My name is Deborah Anne Czuba. I am over the age of eighteen. This affidavit is 

made upon my personal knowledge, and I am competent to testify to the matters 

set forth herein.

2. I was trial counsel for Stacey Humphreys in his 2007 death penalty trial.

3. I remember the Cobb County District Attorney’s Victim Advocate in this case, 

Ms. McCoy. She was present in pre-trial hearings and throughout the trial, sitting 

front and center with the victims’ family members. If they were in court, she was 

most often in court with them. She was in charge of them, and she made that 

very clear to everyone. She was like a hawk with the families. I knew she worked 

for the District Attorney’s office and it was clear in court that she saw herself as 

part of the prosecution team. She was the liaison between the district attorneys 

and the family members.

4. My practice has always been to introduce myself to the victims’ family members 

in capital cases. It was how I had been trained but it was also what I believed I 

should do. I cannot imagine the pain that the victims’ families feel in capital 

Virginia

Henrico

xxxxxxxxx

xxxxxx
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cases. I think it is important to introduce myself so that they know they can 

approach me and speak with me if they have questions and also so that they 

understand that my role is not against them but is simply to represent my client 

to the best of his interests. I have practiced law for thirty years and met with 

many victims’ family members and believe that this approach is the best way I 

can show respect to the victims. I still follow this practice in my capital habeas 

cases. 

5. That did not happen in this case. I tried several times to approach them but Ms. 

McCoy would not allow me to do so. I remember she once actually stepped in 

front of me as I tried to approach them. The victim advocates I have encountered 

in the past as a whole have treated me with professional courtesy. That was not 

the case at Mr. Humphreys’ trial. 

6. There was a hearing, I believe pre-trial, where victims’ family members came in 

with Ms. McCoy wearing pins that honored the victims. I think the pins may 

have had the victims’ pictures on them. We thought that was prejudicial to Mr. 

Humphreys so raised it with the judge. I don’t remember if this was on the 

record or if we just raised it informally, nor do I remember how the judge ruled.  

7. During the penalty phase deliberations, it became apparent that there was strife 

among the members of the jury. Throughout the trial, I had regularly 

communicated with the courtroom deputies. The deputies relayed information to 

me regarding their observations during jury deliberations, which grew 

increasingly contentious. The deputies reported hearing crying coming from the 

E  - 201



E  - 202



E  - 203



E  - 204



E  - 205



Case 1:18-cv-02534-LMM   Document 40-9   Filed 09/19/18   Page 97 of 229

E  - 206



E  - 207



E  - 208



2

Director of Legal Services 
State Board of Pardons and Paroles 

 
  
Please note my new email address: laquandra.smith@pap.ga.gov 
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1

Nathan Potek

From: La'Quandra Smith <laquandra.smith@pap.ga.gov>
Sent: Tuesday, December 9, 2025 5:54 PM
To: Nathan Potek
Subject: Re: Stacey Ian Humphreys

Follow Up Flag: Follow up
Flag Status: Flagged

EXTERNAL SENDER 
Good evening, Nate.   

A full Board of five members is required to consider the clemency request of an offender sentenced to 
death.  A majority vote of that Board is required to render a decision.  Mr. Bennett and Ms. McCoy were 
duly appointed to the Board by Governor Kemp.  As it is currently constituted, this Board plans to give 
due consideration to any clemency request made by Mr. Humphreys. 

Regards, 
La'Quandra L. Smith 
Director of Legal Services 
State Board of Pardons and Paroles 

Please note my new email address: laquandra.smith@pap.ga.gov 
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PUBLIC AI Index: AMR 51/099/2002 

 

 24 June 2002 

 

Further information on EXTRA 44/02 (AMR 51/094/2002, 10 June 2002) - Death 

penalty / Legal concern  

 

USA (Georgia)Wallace Marvin Fugate, (m) white, aged 52  
 

Wallace Fugate received a stay of execution from a judge three hours before 

he was due to be put to death in Georgia’s lethal injection chamber on 18 June 

2002. On the afternoon of 21 June, the Georgia Supreme Court upheld the stay. 

 

On 13 June 2002, two members of the five-member Board of Pardons and Paroles 

resigned amidst long-running allegations of corruption. The Governor only 

replaced one of them, saying that he would appoint the second replacement at 

a later date. 

 

On 17 June, the four-member Board denied clemency for Wallace Fugate. His lawyers 

filed an appeal arguing that the Board violated the state constitution in 

deciding the case with only four members sitting. They appealed for the execution 

to be stayed until the Board’s vacancy had been filled by the Governor. The 

defence lawyers also argued that Fugate had been denied a minimum standard 

of fairness. This was based on the fact  that his petition for clemency had 

been considered and decided in the midst of the ongoing controversy concerning 

the allegations of corruption at the Board. (Four more staff working at the 

Board resigned on 21 June after they were told they would otherwise be fired).  

 

The judge hearing Wallace Fugate’s appeal requested the Board to voluntarily 

issue a stay of execution. The Board refused, however, so the judge granted 

a stay of execution himself. Wallace Fugate had already had his final meeting 

with his elderly parents and other relatives, and had been given his final 

meal. 

 

The state appealed to the Georgia Supreme Court to lift the stay of execution. 

The Court gave the defence until the morning of 20 June to file its arguments. 

On the afternoon of 21 June, after Wallace Fugate’s parents had again said 

what they believed would be their final goodbyes to their son, the Court upheld 

the lower court’s stay of execution. 

 

Further arguments in the case will be filed with the Georgia Supreme Court 

over the next month.  

 

No further appeals by the UA Network are requested at present. Many thanks 

to all who sent appeals. 
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Copyright 2005 The Atlanta Journal-Constitution

The Atlanta Journal-Constitution

January 20, 2005 Thursday Metro Edition

SECTION:Metro News; Pg. 3C

LENGTH: 394 words

HEADLINE: Cobb suspect's lawyers don't want tape heard

BYLINE: DON PLUMMER

SOURCE: AJC

BODY:

Lawyers for double-murder suspect Stacey Ian Humphreys want a judge to prevent jurors from hearing a
confession Humphreys made after his arrest in the slaying of two Cobb County real estate agents.

Cobb Superior Court Judge Dorothy Robinson listened to a tape of Humphreys' statement to detectives in her office
Wednesday after saying in a pretrial hearing that making the information public could taint potential jurors in the
death-penalty case.

Robinson later ruled that Cobb police Detective Eddie Herman, who interviewed Humphreys, will be questioned in
secret Friday by prosecutors and defense lawyers. Robinson said she will review the transcript of the Friday session
before ruling on what parts of the statement can be heard by jurors once the trial begins.

"We've turned into a society that has a media frenzy over criminal cases," Robinson said. "I think the Lynn Turner
case is a good example of massive waste of money" because of publicity. Turner was convicted of murder last year for
poisoning her Cobb police officer husband with antifreeze.

The trial was moved to Middle Georgia when lawyers were unable to seat an unbiased jury in Cobb County.

In the Humphreys case, real estate agents Lori Brown and Cyndi Williams were killed Nov. 3, 2003, at their office
in the model home at the Oakwind subdivision in west Cobb.

Brown, 21, was shot once. Williams, 33, was shot twice and also strangled, police said. The women's car keys and
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wallets were stolen, according to detectives.

Parts of the interview heard Wednesday by Robinson was mentioned by Herman in earlier pretrial testimony.

"He started out by telling us that he just wanted to come back to Georgia . . . and plead guilty and get it over with,"
Herman testified at a Nov. 26, 2003, hearing.

Robinson had planned to exclude the public, including the victims families, from Wednesday's hearing, but allowed
limited public testimony by Herman after a legal challenge by The Atlanta Journal-Constitution and TV station WSB.

Robinson cited a newspaper advertisement placed by Lori Brown's father, Wayne Brown, in which the Powder
Springs man complained that Humphreys' case was moving too slowly.

"I'm very concerned about the publicity," Robinson said. "And now advertisements have been taken out in
newspapers. They are not true, but they are being taken out."

GRAPHIC: Photo: Stacey Ian Humphreys was arrested in the 2003 slayings of two real estate agents.
ME: Metro version longer

LOAD-DATE: January 20, 2005
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All Rights Reserved

The Associated Press State & Local Wire

October 15, 2006 Sunday 5:27 PM GMT

SECTION: STATE AND REGIONAL

LENGTH: 293 words

HEADLINE: Family claims judge's not making progress on murder trial

DATELINE:MARIETTA Ga.

BODY:

Two parents have filed a complaint against the judge presiding over the trial of their daughter's alleged murderer,
claiming that she hasn't made enough progress in the case.

Wayne and Linda Brown's daughter, Lori, was found murdered along with a co-worker in a real estate sales office
in Powder Springs on Nov. 3, 2003. Five days later, authorities arrested Stacey Ian Humphreys in the slayings.

Humphreys still hasn't gone to trial, and Cobb Superior Court Judge Dorothy Robinson hasn't heard proceedings in
the case since a motion hearing more than a year ago.

The Browns filed a complaint against Robinson with the state's Judicial Qualifications Commission, which
investigates alleged misconduct by judges, though its findings aren't binding.

"My understanding is the commission has reviewed the complaint and they've found that the complaint does have
some merit," Wayne Brown said. "At the present, they're waiting on a response from Judge Robinson. I'll be real
interested in her response."

The Marietta Daily Journal couldn't reach the judge for comment.

While the Browns say they have nothing personal against the judge, Wayne Brown says he believes the judge hasn't
acted faster because she might have a problem with the death penalty, which prosecutors are seeking for Humphreys.

Linda Brown calls the judicial process "a nightmare."

"My expectations of our judicial system was that once they arrested this person who's accused of killing Lori and
Cyndi, that we would just go in and have this speedy trial," she said. "That's not the way the system works."

Page 1
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Ted Williams, whose wife, Cyndi, was killed along with Lori Brown, said he's also perplexed the trial would take
so long to get started.

Information from: Marietta Daily Journal, http://mdjonline.com/

LOAD-DATE: October 16, 2006
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The Macon Telegraph (Georgia)

October 16, 2006 Monday

SECTION: A

LENGTH: 123 words

HEADLINE: Family claims judge mishandling trial

BODY:

Two parents have filed a complaint against the judge presiding over the trial of their daughter's accused murderer,
claiming that she hasn't made enough progress in the case.

Wayne and Linda Brown's daughter, Lori, was found slain along with a co-worker in a real estate sales office in
Powder Springs on Nov. 3, 2003. Five days later, authorities arrested Stacey Ian Humphreys in the slayings.

Humphreys still hasn't gone to trial, and Cobb Superior Court Judge Dorothy Robinson hasn't heard proceedings in
the case since a motion hearing more than a year ago.

The Browns filed a complaint against Robinson with the state's Judicial Qualifications Commission, which
investigates alleged misconduct by judges, though its findings aren't binding.

LOAD-DATE: October 16, 2006
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Marietta Daily Journal (GA)

Delay in justice devastating for victims' families 
   Published: May 17, 2007

  DEAR EDITOR:

Re: Story, "Judge sets trial date in agent deaths" Saturday's MDJ

The delay in the Stacy Ian Humphreys case is more than just an emotional perception by the families of the 
murdered real estate agents, Lori Brown and Cynthia Williams. The vicious and brutal murders of these two women 
took place on Nov. 3, 2003 and thanks to the excellent work of the Cobb police, the accused murderer was arrested 
and returned to Cobb in short order. Also, with the outstanding work by our district attorney and his staff, 
Humphreys was indicted for the murders in February 2004.

However, Humphreys wasn't arraigned by Cobb Superior Court Judge Dorothy Robinson until June 2004 and for six 
months after the arraignment there were no court sessions scheduled for the case. The first hearing on motions was 
scheduled in January 2005 and the last hearing on motions was in September 2005. In addition, no court sessions 
were scheduled during 2006. It is worth noting that there were no appeals filed to a higher court during 2005 or '06. 
There were no hearings scheduled until early 2007.

Finally, a tentative trial date of Sept. 4, 2007 was set Friday. Because of hostility toward the court caused by one of 
the victim's families, a change of venue was granted. Therefore, the trial will take place in Brunswick. That is the 
retribution for an average citizen questioning the unwarranted delay (almost four years) of justice.

Again, it is worth noting that there were no appeals prior to January 2007. According to Georgia law, it is the duty of 
the presiding judge in all counties with inhabitants of 100,000 or more, such as Cobb, to render a decision within 90 
days on all motions that have been submitted unless providentially hindered or unless prosecution and defense 
agrees in writing to extend the time limitation. Surely, we all can agree that 15 months is much longer than 90 days. 
Also, it is worth noting that between the indictment in February 2004 and the remainder of 2004, the only court 
session scheduled was for the arraignment, which is simply the entering of a plea.

Why are such delays in the judicial process permitted? Perhaps, we have become complacent and think that crime 
always happens to someone else.

Regardless of how safe we might perceive our enclaves of life to be, none of us are so protected that we are 
beyond a criminal's reach. What if, God forbid, one of these young women had been your daughter? The loss of 
your child would be devastating in itself, let alone the delay of justice for almost four years.

Wayne Brown

Powder Springs

Copyright 2007, Marietta Daily Journal. All Rights Reserved.
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Families seek closure in murder case Trial for accused real estate agent killer 
set to begin Tuesday 
   Marcus E. Howard
   Published: September 2, 2007
  POWDER SPRINGS -- Nearly four years after two west Cobb real estate agents were found dead inside a Powder 
Springs model home, the murder trial of a Dunwoody man accused of fatally shooting them in 2003 is set to begin 
with jury selection Tuesday in southeast Georgia. Attorneys and family members associated with the case are 
preparing to travel 327 miles south of Cobb to Glynn County's Neoclassical Revival-style courthouse built amongst 
the hanging Spanish moss of Brunswick in 1991, after Cobb Superior Court Judge Dorothy Robinson moved the 
trial there in May to find impartial jurors in light of pre-trial publicity in metro Atlanta. For the victims' families, the trial 
is the beginning of the end to a long and emotional road to closure. "Right now, I'm just to a point like everyone else 
who (is) looking for closure," said Wayne Brown, father of victim Lori Brown. "The realization won't hit until we get in 
that courtroom and hear testimony. I'm sure it will revive some of the pain from four years ago." Stacey Ian
Humphreys is accused of murdering Lori Brown, 21, of Powder Springs and Cynthia "Cyndi" Williams, 33, of 
Acworth on Nov. 3, 2003, in the Morrison Homes sales office of the Oakwind subdivision where they worked off 
Antioch Road near Vaughan Elementary School. A builder discovered the bodies of the two women at around 1:43 
p.m. the day they were slain. Ms. Brown was shot once; Ms. Williams was strangled and shot twice. Cobb District 
Attorney Pat Head has filed for the death penalty in the case. Brown, a 60-year-old engineer, and his wife, Linda, a 
54-year-old Powder Springs real estate agent, plan to take time off of their jobs to attend the entirety of the trial, 
which is expected to last four to five weeks. "We have to do it, we are her parents and have to stand up for her," 
said Mrs. Brown, who has been subpoenaed to testify during the trial. "She would have done the same thing for us." 
During the trial, the Brown family plans to remember, as they do every year, what would had have been Ms. 
Brown's 25th birthday on Sept. 13. In an interview with the Marietta Daily Journal a year after the death of his wife, 
Cyndi, Ted Williams of Acworth said he too is seeking a certain type of closure he hopes the trial will provide. But he 
said he is looking forward to the trial with mixed emotions. "Things get better, then things are going to come back up 
again (with the trial)," said Williams. Ms. Brown was known to be very outgoing and loved her job as a real estate 
agent, her family says. Nov. 3, 2003, was a bright fall Monday and by that afternoon things were coming together in 
the life of the McEachern High School 2001 graduate. After working a couple of jobs after graduation, she became 
engaged to her high school sweetheart, Johnnie Tuggle, a Cobb Police recruit. Ms. Brown could constantly be seen 
carrying around a notebook stuffed with wedding ideas that her close friend and co-worker, Cyndi, a former wedding 
planner, helped advised her about in preparation for her big day scheduled for Sept. 25, 2004. Ms. Brown was also 
planning to move into her parents' former Powder Springs home, which she owned. In addition, she'd learned that 
day from her supervisor after a weekly sales meeting in Marietta that she was going to be promoted from a junior to 
a senior sales associate, said Mrs. Brown, who also worked for Morrison Homes at the time. She said she had 
stayed after the meeting to catch a ride with her daughter back to their Powder Springs home in order to get her car 
before both went to their respective subdivisions 12 minutes from each other. That conversation after the meeting 
regarding her future and career plans was one of the last Mrs. Brown remembered her daughter having. "They 
talked about what she needed to do to accomplish the things she wanted to," remembered Mrs. Brown. "Neither 
one of us knew in an hour or two that she wouldn't have a future in this world." After Mrs. Brown watched Lori jump 
into her Honda Accord at their house, she drove behind her on Lost Mountain Road in her Sport Utility Vehicle 
before Ms. Brown pulled into the Chevron gas station at the corner of Dallas Highway. It was the last time she saw 
her daughter. Ted Williams has generally stayed out of the media spotlight since the homicides and declined to be 
interviewed for this article. "I decided a while back that I didn't want to do anything like this before the trial," he wrote 
in an e-mail to the MDJ. Williams first met Cyndi back in their native Louisiana in 1997 and they enjoyed living in 
metro Atlanta after marrying in 1999. In his previous interview with the MDJ, Williams described his wife as 
someone who was adventurous about life. "She was everything," he said. "She was a person that was always 
happy, that was always wanting to do something fun." By Nov. 3, 2003, the young couple continued to enjoy life 
together and things were good. "We were just doing well. It was a good time for us, and everything was going 
great," Williams remembered. Earlier that morning, Mrs. Williams and Ms. Brown had learned at the company E  - 252



meeting that they'd won a trip to New York for their high volume of home sales in the Oakwind subdivision, where 
homes at the time started at $190,000. Later on that day, both women headed to work in west Cobb at the Morrison 
Homes sales office. News of the double-homicide shocked neighbors in the normally quiet Powder Springs 
neighborhood. From eyewitness accounts, Cobb Police learned that a black Durango had been spotted cruising the 
neighborhood with a man behind the wheel. A few days later, police released a sketch of the suspect. Humphreys, 
now 33, was reportedly working as an electrical contractor at a MARTA station in November 2003 since being 
paroled on burglary charges and shared a north DeKalb County home with his grandmother. The murders 
happened on a Monday; by Friday, Cobb Police investigators zeroed in on Humphreys at his Dunwoody home, but 
he was able to slip away from officers. About 24 hours later, Humphreys - who some believe was headed to 
Canada - made it to Brookfield, Wis., about 45 miles west of Milwaukee and 800 miles north of Atlanta, before being 
apprehended after a 30-minute chase, and returned to Georgia. Police accused Humphreys of taking credit cards 
from the women and then fleeing the scene. They said the murder weapon was found in the glove compartment of 
the rental Jeep that Humphreys used to flee. But his fingerprints were not found at the scene, according to police 
testimony during his probable cause hearing. Humphreys was indicted for the murders in February 2004 and 
entered a not guilty plea at his arraignment on June 1, 2004. One of the last times Glynn County saw a death 
penalty case was back in 2003 when a man was tried for the murder of a sheriff's deputy from nearby Camden 
County. He was convicted; however, a jury decided to give him life without parole after one of 12 jurors voted 
against the death penalty. Stephen Kelley, district attorney for the Brunswick Judicial Circuit that includes Glynn, 
said attorneys in the case can expect to find an impartial jury in the county of approximately 73,630 residents, 
considering he himself had never heard about the Humphreys case until inquiries were made about moving it to 
Glynn. "I don't think Glynn County has had any publicity (about the case)," said Kelley. He said that while the Glynn 
Superior Court does have a full docket, finding room to try the Humphreys case wasn't a huge problem. "The 
courthouse is pretty stretched," Kelley said. "But they would have done the same for us if we went up to Cobb." 
Humphrey's high-profile Marietta defense attorney Jimmy Berry and the Cobb DA's Office informally agreed to 
move the trial to Glynn in February after Judge Robinson granted a defense motion in December for a change of 
venue in the case. Around that time, Berry told the MDJ that trying the case well outside Cobb offers his client the 
best opportunity at having an impartial jury. "We didn't feel that it would be good to try it here because of the amount 
of publicity, so I think Glynn County will be a good jurisdiction for us," Berry said. The demographics between Glynn 
and Cobb are both different and similar, depending on what categories you look at. Cobb's population is much 
larger with approximately 605,795 more residents than Glynn, according to a 2006 U.S. Census Bureau estimate, 
though the geographic area of Glynn is bigger. At 51.7 percent, Glynn has just 1.5 percent more women than 
Cobb's 50.2 percent; but the 2004 median household income of $52,936 in Cobb was significantly higher than 
Glynn's $40,233. When it comes to race, Glynn is 72 percent white, 26 percent black, 4.1 percent Hispanic and 0.7 
percent Asian, according to data from the U.S. Census in 2005 compared to Cobb which is 71.9 percent white, 22.5 
white, 10.4 percent Hispanic and 3.9 percent Asian. Except for the defendant, attorneys, witnesses and judge, 
Glynn County will provide everything need for the trial such as court space, sheriff deputies, bailiffs and, of course, 
the jury pool. Judge Robinson will preside over the trial as she has done for the over150 motions filed by attorneys 
leading up to the trial. She has sat on the Cobb Superior Court since 1980, when she became the first woman 
Superior Court judge in the county. She was last re-elected in 2004 to a four-year term when she held off opponent 
William J. McKenney, a Marietta attorney. A major issue in that election was streamlining the calendar process and 
expediting court proceedings. Members of the two victims' families have expressed anger and frustration over what 
they perceive to have been a slow pace to the start of the trial since Humphreys was indicted about three-and-a-
half years ago. "I think we have a lot of good Cobb judges," said Brown. "But in this case, we were given a judge 
who – I wish no ill will – but after sitting on the bench for over 30 years, I think arrogance and laziness rules the day 
and pettiness." The Brown family said it believes the reason why Judge Robinson moved the trial hundreds of miles 
away from the convenience of Cobb for victims' family members and witnesses was due to them filing a complaint 
against her with the state's Judicial Qualifications Commission, which conducts investigations and hearings into 
alleged misconduct by Georgia's judges. "I think a lack of a swift trial is a lack of justice," said Brown, who added 
that he isn't certain if the complaint formally impacted the case. Since he took office in 1998, Head has had only two 
cases tried outside of Cobb during his tenure. The death penalty case – presided over by Judge Robinson - of 
Michael Buttram in 2003 in north Georgia's Lumpkin County that last nearly 4 weeks and the murder trial of Lynn 
Turner in Middle Georgia's Houston County that went on for about three weeks in 2004. About four weeks ago 
Cobb DA Pat Head took a break from his family reunion on nearby St. Simon's Island and drove across the F.J. 
Torras Causeway to Brunswick to pay a visit to the Glynn courtroom where the trial will take place. He was also 
shown the office space made available to him and his team of prosecutors. Head and his Assistant DAs Eleanor 
Dixon and Marc Cella will prosecute the case. Head said he has "no reason to feel any other way" about getting a 
fair jury in Glynn. Death penalty trials are divided into two phases: a trial to determine innocence or guilt and a 
punishment phase for the jury to unanimously decide if the death-penalty or whether life or life without parole should 
be given if they find the defendant guilty. As to why he made the decision to file for the death penalty in this 
particular homicide case, Head wouldn't say. "You can't get into why a DA files for the death penalty unless you talk 
about evidence," he said. "I'm not commenting on evidence until the trial." Head, who said it his custom to 
personally present closing arguments during the punishment phase of a death penalty case, said he wouldn't rule 
out negotiating a sentence for Humphreys if he and Berry were to come up with a plea deal. "I don't know if I'd ever 
say there are no circumstances," Head said. "We will take one day at a time." Defense attorney Jimmy Berry did not 
return several phone calls made by the MDJ requesting an interview with him and his client. 
mhoward@mdjonline.com E  - 253
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Family tears flow as jury ponders Humphreys' fate
   From staff and wire reports
  Published: September 27, 2007

  BRUNSWICK -- Tears were shed in the witness stand and the jury box Wednesday as family and friends of two 
slain Cobb real estate agents bared their grief, still raw after nearly four years, to jurors weighing the death penalty 
for the women's killer. 

Several jurors wiped their eyes and noses with tissues as a dozen of the victims' loved ones -- parents, siblings, 
friends, a husband and a fiancé -- remembered Cyndi Williams, 33, of Acworth, and Lori Brown, 21, of Powder 
Springs, and described lives shattered by their murders.

Mrs. Williams' husband cried as he told the jury he remains "functionally depressed" since his wife's death. Ted 
Williams said he's become withdrawn and thinks about quitting his job and moving but can't decide.

"I catch myself during the day thinking, 'Wait until Cyndi hears about this,' or I hear something and imagine her 
laughing," he said, sobbing. "All I want is to have her back, but that's never going to

happen."

The jury convicted Stacey Ian Humphreys, 34, of malice murder

Tuesday.

The 10 women and two men now must decide if Humphreys will be sentenced to life in prison or death by lethal 
injection.

The bodies of Mrs. Williams and Ms. Brown were found Nov. 3, 2003, at the Morrison Homes sales office of west 
Cobb's Oakwind subdivision off Antioch Road near Vaughan Elementary School where they sold homes.

Prosecutors say Humphreys staked out the women at the sales office. Humphreys used a handgun to force them 
to strip naked and give him the access codes to their bankcards before he shot them both in the back of the head.

Humphreys was arrested five days after the killings. On Nov. 7, 2003, he fled the metro-Atlanta area and was 
found in Brookfield, Wis., about 30 miles west Milwaukee the next day.

Prosecutors said Humphreys needed money to make a $565 payment on his Dodge Durango truck.

"It's going to be an easy decision for you to make that this case is eligible for the death penalty," Cobb Assistant 
District Attorney Marc Cella told jurors as the sentencing phase of Humphreys' trial began Wednesday.

Marietta defense attorney Jimmy Berry told jurors that experts who have studied Humphreys' family, school and 
medical histories will testify they believe Humphreys suffers from Asperger's syndrome, a form of autism.

"This is not an excuse for what he did," Berry said. "We ask you to hear both sides before you render a decision."

Cobb Superior Court Judge Dorothy Robinson moved the trial from Cobb County to coastal Brunswick, more than 
300 miles away, because of pretrial publicity.

Ms. Brown's family described her as an ambitious but giving young woman who got her real-estate license when 
she was 18 years old. Before she was killed, Ms. Brown had set a September 2004 wedding date to marry 
boyfriend Johnnie Tuggle. E  - 255



Tuggle, whose father died and mother left him as a child, wept as he told jurors how Ms. Brown made him feel a 
part of her own family.

Her older brother, Wayne Brown Jr., remembered how his sister had cleaned his house, done the laundry and had 
a cake waiting when he and his wife returned home with their newborn son two months before she was killed.

Ms. Brown's mother, Linda Brown, said her daughter seemed much older than her 21 years.

"I miss this child so much, some days I feel like this is a dream and she's still here," Linda Brown said. "I feel like I'm 
in a maze and can't get out. But I keep running and looking for Lori, hoping she'll be there."

Mrs. Williams' family recalled her bright smile and infectious laugh, a personality that made selling homes come 
naturally.

George Marks, Williams' father, said he couldn't erase the image of seeing his daughter's body at the funeral home 
in 2003, and the toll that death had taken on her "beautiful face."

Mrs. Williams' older sister, Teri Marks-Brunner, trembled and could barely speak as she recalled the irony of how 
she would always seek her younger sister's advice. She wept as she recalled having to tell her 3-year-old daughter, 
whom Williams doted on, that her aunt was dead.

"Our family has a hole in it, a large hole that no one can ever fill," Marks-Brunner said. "My mom ... cannot bear to 
walk into Cyn and Ted's home, because emotionally it's too much to bear."

Copyright 2007, Marietta Daily Journal. All Rights Reserved.

E  - 256



Marietta Journal Archive Search Results

New Search Return to results Printer Friendly

About your archives purchase:
Your purchase of 10 articles expires on 03/24/2013.

You have viewed 6 articles and have 4 articles remaining. 

Marietta Daily Journal (GA)

Humphreys' death case at impasse 
   Katie Fallon

Marietta Daily Journal Staff Writer
   Published: October 8, 2006
  COBB COUNTY -- As frustration pours from the families of murder victims Lori Brown and Cynthia Williams, 
Cobb Superior Court Judge Dorothy Robinson has reached a stalemate in the death penalty trial of Stacey Ian 
Humphreys. 

Judge Robinson hasn't ruled on motions in the case since Sept. 14, 2005.

On Wednesday, Cobb district attorney Pat Head refused to comment on the progress of the case and why it's 
taking so long to reach trial.

Calls placed to Judge Robinson's chambers last week reached only her clerk, who said motions in the case are "a 
matter of public record," and refused to connect the Marietta Daily Journal with the judge.

Humphreys, who high-profile Marietta criminal defense attorney Jimmy Berry represents, is accused of killing the 
two women in the Morrison Homes sales office of west Cobb's Oakwind subdivision off Antioch Road near Vaughan 
Elementary School.

A builder discovered their bodies Nov. 3, 2003. Ms. Brown was shot once while Ms. Williams was strangled and 
shot twice. The two were real estate agents who worked together.

Humphreys faces charges of murder, aggravated assault and armed robbery. Robbery was the suspected motive 
of the crime because both women's wallets were missing from the crime scene.

The lack of progress in the case has frustrated many, including Ms. Brown's mother, Linda, who maintains a Web 
site in her daughter's memory.

The site, lori-brown.memory-of.com/, lists a timeline of Ms. Brown's life and details of the case. Linda Brown's latest 
entry dated in August voices anger over Judge Robinson's inaction.

"We talked to the district attorney on Thursday. He has nothing new to report," Linda Brown writes. "The judge is 
not doing anything on Lori and Cyndi's case. The bad thing is there is nothing we can do. We are still praying that 
Judge Robinson will be moved on to bring this case to trial quickly. All we want for Lori and Cyndi is Justice."

How quickly the case reaches trial is out of Head's hands once a jury issues an indictment. Head said he would not 
comment on why Judge Robinson hasn't ruled on motions in the case in more than a year.

In June 2005, Berry said he expected the trial to begin early in 2006. Last year, he filed a motion for a change of 
venue in the case to move the trial out of Cobb County.

"A defendant has a right to a fair trial," Berry said. "That's the issue we're looking at. What it really boils down to is 
saturation by the amount of information given to the community."

One aspect of the case that has kept Humphreys in a negative light is the fact that after the murders, he fled the 
state Nov. 7 and was found in Brookfield, Wis., about 30 miles west Milwaukee the next day.

In the past, Judge Robinson has defended her progress in moving the case along.E  - 257



"The case is moving faster than any other case," she has said. "This case is moving quickly."

If Humphrey's trial starts next year, it will be one of up to six death penalty trials Cobb might hear in 2007.

Trials for accused murderers Craig Michael Moore and Philip Bailey already have received trial dates. Trials for 
Lawrence Rice, Anjail Muhammad and Joshua Kevin Drucker also are unscheduled.

If Humphreys doesn't see trial next year, Judge Robinson would have to hear the case during a judicial election 
year. The judge is up for re-election in 2008.

Judge Robinson has sat on the Cobb Superior Court since 1980. She was last re-elected in 2004 when she held off 
opponent William J. McKenney, a 57-year-old Marietta attorney. A major issue was streamlining the calendar 
process and expediting court proceedings.

kfallon@mdjonline.com

Copyright 2006, 2007, Marietta Daily Journal. All Rights Reserved.
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Murder trial move would add to costs 
   MDJ Columnist
   Published: February 23, 2007
  It's hard to believe that 12 impartial jurors could not be found in Cobb County to try the death penalty case of 
Stacey Ian Humphreys.

Humphreys is charged with the murder of two real estate agents, Lori Brown and Cyndi Williams, shot to death in a 
Powder Springs model home four years ago.

But apparently the prospects of finding an impartial jury in Cobb are so poor that the trial will be moved to another 
county, adding to costs and perhaps increasing the chances the defendant will escape the death penalty if 
convicted.

Judge Dorothy Robinson of Cobb Superior Court has granted a change of venue and is now considering where to 
move the trial.

The venue of choice for the defense and prosecution is coastal Glynn County, home of the resort islands of St. 
Simon's, Sea Island and Jekyll -- Georgia's Golden Isles.

It's about as far away from Cobb as possible short of moving the trial out of state.

It's the place of "emerald twilights" and "of the heavenly woods and glades that run to the radiant marginal sand-
beach within the wide sea-marshes of Glynn," wrote poet Sidney Lanier.

It's an idyllic setting for lots of things, but a double murder trial?

Humphreys' attorney, the well-known death penalty opponent Jimmy Berry of Marietta, said the key is the 
demographics -- the people statistics. And he said, "the demographics are similar."

Here are some of the

demographics:

Glynn County has roughly 72,000 people, little more than 10 percent of Cobb's population.

In 2005, Glynn County's population was 71 percent white, 26 percent black and about 3 percent Hispanic.

That compares with Cobb's 2005 racial makeup of 64 percent white, 21 percent black and about 10 percent 
Hispanic.

Median income for a Glynn County household in 2000 (latest available) was $38,765 and for a family $46,984, while 
the county had a per capita income of $21,707. About 12 percent of families and 15 percent of the total population 
were below the poverty line.

In Cobb, the median household income (2003) was $60,565, and median family income was $72,398. Per capita 
income was $30,620. About 6 percent of families and 8.5 percent of the population fell below the poverty line.

The critical issues are pretrial publicity and juror prejudice. In Judge Robinson's change of venue order, she 
condemned "inflammatory and inaccurate statements" by members of the families of the victims. They complained 
about how long this case has taken to come to trial, which is hardly surprising.
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Now the families will have to travel to some other county and pay for lodging, meals and other expenses in order to 
attend the trial.

Attorney Berry may find a jury outside of Cobb that, if it convicts Humphreys on what appears to be extremely 
strong evidence, will spare his life.

For, as Berry said of the costly defense for Brian Nichols in the Fulton courthouse massacre: "It's more about the 
death penalty than anything else."

dmckee9613@aol.com
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Victims' families push for trial of alleged killer Browns file complaint against 
judge on case 
   Katie Fallon
   Published: October 15, 2006
  POWDER SPRINGS -- In a quiet, well-kept neighborhood in west Cobb, two parents grieve for a lost daughter and 
what they believe is a lost justice system.

On Nov. 3, 2003, Wayne and Linda Brown's daughter, Lori, and her co-worker, Cyndi Williams, were found 
murdered in the Morrison Homes sales office in the Oakwind subdivision in Powder Springs. Just five days later, 
Dunwoody resident Stacey Ian Humphreys was arrested for the slayings in Brookfield, Wis., roughly 30 miles west 
of Milwaukee.

Now, nearly three years later, the Browns are frustrated that so much time has passed since the murders and 
Humphreys still has not gone to trial. Because their daughter's alleged killer was arrested so soon after the 
murders, the Browns expected a "speedy trial" would have been heard by now.

The case, which is before Cobb Superior Court Judge Dorothy Robinson, has not heard a court proceeding since a 
motion hearing in Sept. 14, 2005.

Wayne Brown said because of the lack of progress, the family has filed a complaint against Judge Robinson with 
the state's Judicial Qualifications Commission, which conducts investigations and hearings into alleged misconduct 
by Georgia's judges.

The Commission issues opinions about potential violations of judicial conduct as well as the removal or suspension 
of judges, but the state Supreme Court makes the final decision and is not bound by the commission's ruling.

Brown said the family's complaint has been validated.

"My understanding is the commission has reviewed the complaint and they've found that the complaint does have 
some merit," Brown said. "At the present, they're waiting on a response from Judge Robinson. I'll be real interested 
in her response."

Brown did not know when the commission is expected to rule on the complaint.

Calls placed to Judge Robinson's chambers seeking comment on the case reached only her clerk, who said 
motions in the case are "a matter of public record," and refused to connect the Marietta Daily Journal with the 
judge.

Despite their anger over Judge Robinson's inaction, the Browns said they have nothing personal against the judge.

"Regardless of how I feel in terms of her professionalism as a judge, I wish her no ill will," Mrs. Brown said. "I really 
don't. It's not personal."

Brown said he believes one of two reasons why Judge Robinson is taking so long to bring the case to trial. He said 
she is either grown complacent because she has been on the bench for so long, or she has a problem with the 
death penalty, which Cobb District Attorney Pat Head is seeking for Humphreys.

Mrs. Brown said her experience with the judicial system has opened her eyes to things the average person never 
realizes. E  - 261



"The whole thing is a nightmare," Mrs. Brown said. "We knew the whole thing was going to be a process. We just 
didn't know it was going to be like this. My expectations of our judicial system was that once they arrested this 
person who's accused of killing Lori and Cyndi, that we would just go in and have this speedy trial and if he was 
found guilty, then he would receive his punishment. That's not the way the system works."

Brown said a rude awakening for him came after he learned that once Humphreys was indicted for the murders 
and his case assigned to a judge, then the judge had total autonomy over its timeline.

"Not only did we lose our daughter, but now, we have to go through this process of trying to make sure the person 
who killed her is convicted and never does this to somebody else again," Mrs. Brown said.

Ms. Williams' husband, Ted, has stayed out of the media spotlight since the murders, but said he shares the Brown 
family's frustration over the lack of progress in the trial.

He said he is perplexed at how the trial could take so long to start. Nonetheless, Williams said he has been pleased 
with the cooperation he has received from District Attorney Pat Head and his office.

"I don't' have any issues with the DA or his team," Williams said. "I feel they have kept us up to date as much as 
possible, but as of late, with no further progress, there is nothing more for them to communicate other than the 
judge still has yet to rule on motions introduced nearly a year ago."

Williams said he has been reluctant to speak to the media because he believes Humphreys' defense team will use 
any public mention of the case to fuel its motion to have the case tried in another county.

Head last week refused to comment on the progress of the case and why it's taking so long to reach trial.

Likewise, the Browns said while they also are displeased with how Judge Robinson has handled the case, they 
have found Head's office to be as helpful as possible.

"We never have any trouble getting a hold of Pat," Mrs. Brown said. "He seems very willing to talk about the case 
regardless of how frustrated we are."

The families also credit the Cobb County Police Department for arresting Humphreys so quickly.

Brown said it would be more painful to have the alleged murderer still unidentified and on the run than knowing 
somebody was behind bars awaiting trial for the deaths.

"We were extremely impressed with Cobb County Police," Brown said. "I think they did an absolute super job. They 
had this thing under control."

While the Browns sit and wait for any news in the case, several pictures of Lori and their two other children that 
adorn the walls of their Powder Springs home they bought just a year before Lori was killed comfort them. Brown 
said time has helped the pain, but special occasions are tough to deal with.

"As time passes, things get better," Brown said. "The pain dulls, but then you have those moments that you recall 
when she was here and it makes it very difficult."

In the three years since Cyndi and Lori were killed, the two families have kept in contact, but as the frequency of 
new news slows, so does contact. Williams has remained in Cobb, but Brown said the past few years have been 
tough.

"It almost destroyed Ted," he said.

One thing that has changed since the murders is how real estate agents handle their personal safety while on the 
job.

Both Lori and her mother worked for Morrison Homes at the time of the murders, and since, Mrs. Brown said she 
believes real estate agents are more aware of their surroundings and keep themselves safe. She said some women 
agents she knows have even started to carry guns.

kfallon@mdjonline.com

Copyright 2006, 2007, Marietta Daily Journal. All Rights Reserved.
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SOTOMAYOR, J., dissenting 

SUPREME COURT OF THE UNITED STATES 
STACEY IAN HUMPHREYS, PETITIONER v. 

SHAWN EMMONS, WARDEN 

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT 

No. 24–826. Decided October 14, 2025 

The petition for a writ of certiorari is denied. 
JUSTICE SOTOMAYOR, with whom JUSTICE KAGAN and 

JUSTICE JACKSON join, dissenting from the denial of 
certiorari. 

In 2007, a Georgia jury convicted Stacey Humphreys of
murder and robbery, and sentenced him to death.  It did so 
only after one of the jurors, during voir dire, misleadingly
omitted critical details of her own experience as a victim of 
a similar crime and then bullied the other jurors into voting 
for death based on that prior experience.  The extreme juror 
misconduct in this case illustrates the harms of an ironclad 
no-impeachment rule that prevents consideration of juror
testimony to undermine a death verdict. Because our 
review of that question is buried in a procedural thicket 
that could be clarified by the Court of Appeals, I would at 
the very least vacate and remand for the Eleventh Circuit
to supply the needed clarity on the important issues raised 
by this case.  I therefore respectfully dissent from the denial 
of certiorari. 

Humphreys was charged with murdering two women 
inside a construction company’s model home, during which
he forced both to undress and robbed them at gun point.
The State of Georgia sought the death penalty. During 
voir dire, juror Chancey stated that she had previously been 
the victim of an attempted rape and robbery in her home, 
by a convicted murderer who had escaped from a mental 
institution. She swore under oath, however, that nothing 



  
 

 

 

 
 

 
 

 

   

  

 

  

 

  

  
   

  
 

 

 

 

 
 

  
 

     

2 HUMPHREYS v. EMMONS 

SOTOMAYOR, J., dissenting 

about that prior experience would prevent her from being a 
fair juror. She explained that her attacker never physically
harmed her because she had escaped the building before he
entered. She also swore that she would be able to “honestly 
consider” all three sentencing options: life with parole, life 
without parole, and death. App. to Pet. for Cert. 72a. As 
later revealed, these statements directly contradicted what
she told other jurors during deliberations. 

During the penalty phase deliberations, she disclosed to 
the other jurors that her attacker had in fact assaulted her
while she was naked in her bed.  In light of that experience,
the jury foreperson later reported, Chancey “ ‘had her mind 
made up’ ” from “ ‘day one’ ” of trial that Humphreys 
“ ‘deserve[d] to die.’ ”  Id., at 71a. 

On the second day of deliberations, “even when the other 
eleven jurors . . . voted for life without parole” in an internal 
poll, “Chancey would not even consider it.” Id., at 71a–72a. 
At that point, the foreperson wrote a note to the trial court 
explaining that the jurors were “ ‘unable to come to a 
unanimous decision on either death or life imprisonment
without parole as a sentence.’ ” Id., at 9a.  Chancey, 
believing the note as written would result in a mistrial, 
revised the note to say that the jurors were “ ‘currently 
unable to come to a unanimous decision.’ ”  Id., at 9a–10a. 
The court instructed the jury to continue deliberating. 

Chancey then “snapped.”  Humphreys v. Sellers, No. 
1:18–cv–02534 (ND Ga., Sept. 19, 2018), ECF Doc. 42–7, p.
443. She yelled, cursed, and screamed that she would “stay 
[t]here till forever if ” that is what it took “for [Humphreys] 
to get death.” App. to Pet. for Cert. 9a.  She threw the 
victims’ photos across the table and demanded, “ ‘[D]o you 
want this to happen to someone you know?’ ”  Ibid. She 
reminded the jurors of the similar details of her own attack,
and told them that “ ‘they had to reach a unanimous 
decision or [Humphreys] would be paroled,’ ” which was not
true under Georgia law. Ibid. She then levied personal 
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attacks against the jurors and refused to engage in any
debate. 

Perhaps unsurprisingly, jury deliberations almost 
completely broke down. Screaming could be overheard from 
the courtroom. One juror “ ‘took a swing’ ” at Chancey and 
punched a hole in the wall.  Ibid. Jurors were seen crying
on several occasions. A juror later recalled that “it was as
if an evil force took over . . . Chancey.”  ECF Doc. 33–12, 
p. 13. The foreperson even wrote a note asking to be
removed from the jury because of the “ ‘hostile nature of one 
of the jurors.’ ”  App. to Pet. for Cert. 12a.  The court instead 
gave an Allen charge and instructed the jury to deliberate 
further. See Allen v. United States, 164 U. S. 492 (1896).  It 
also rejected defense counsel’s renewed motion for a 
mistrial. On the third morning of deliberations, the jury
returned a unanimous verdict of death. 

The above facts constitute a likely violation of 
Humphreys’s Sixth Amendment right to an impartial jury.
The problem for Humphreys is that these facts came to light
largely through juror affidavits and juror testimony 
obtained after the trial.  The Georgia courts held this
evidence inadmissible under Georgia’s no-impeachment 
rule, which generally prohibits the use of juror testimony to 
impeach a verdict, even in death penalty cases. See App. to
Pet. for Cert. 325a (citing Spencer v. State, 260 Ga. 640, 643, 
398 S. E. 2d 179, 184 (1990)).  The no-impeachment rule, 
however, is not an absolute shield, and in extreme cases it 
must give way to constitutional guarantees.

A form of the no-impeachment rule is followed in every 
State and in the federal system, and it serves important 
purposes. The rule “gives stability and finality to verdicts” 
and “promotes full and vigorous discussion by providing 
jurors with considerable assurance that after being 
discharged they will not be summoned to recount their 
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deliberations.”  Pena-Rodriguez v. Colorado, 580 U. S. 206, 
218 (2017).✻ 

The rule, however, is not without limits.  This Court has 
long recognized that the rule has exceptions in the “gravest
and most important” cases. McDonald v. Pless, 238 U. S. 
264, 268–269 (1915). Indeed, there “may be cases of juror 
bias so extreme that, almost by definition, the jury trial 
right has been abridged.” Warger v. Shauers, 574 U. S. 40, 
51, n. 3 (2014).  “If and when such a case arises,” courts 
should “consider whether the usual safeguards are or are 
not sufficient to protect the integrity of the process.”  Ibid. 
For example, one such exception to the no-impeachment
rule is in an “egregious cas[e]” in which a “juror makes a 
clear statement that indicates he or she relied on racial 
stereotypes or animus to convict a criminal defendant.” 
Pena-Rodriguez, 580 U. S., at 225, 229.  In those situations, 
“blatant racial prejudice . . . must be confronted . . . despite
the general bar of the no-impeachment rule” because such 
prejudice is “antithetical to the functioning of the jury
system.” Id., at 229. 

This case illustrates another “extreme” situation in which 
the no-impeachment rule likely should have yielded 
because the juror’s extreme misconduct threatened 
Humphreys’s Sixth Amendment right to an impartial jury. 
Warger, 574 U. S., at 51, n. 3. 

The “usual safeguards” were plainly insufficient “to
protect the integrity of the process.”  Ibid. For instance, the 
“suitability of an individual for the responsibility of jury
service” is typically “examined during voir dire.” Tanner v. 
United States, 483 U. S. 107, 127 (1987).  Voir dire, 
—————— 

✻Pena-Rodriguez involved Colorado’s no-impeachment rule, which 
largely tracked the version of the rule set forth in Federal Rule of
Evidence 606(b). See 580 U. S., at 218.  Rule 606(b) is analogous in all 
relevant respects to Georgia’s no-impeachment rule.  See App. to Pet. for 
Cert. 36a.  In any event, Georgia’s interpretation of its own evidentiary 
rules cannot abridge an individual’s federal constitutional rights. 
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however, cannot meaningfully screen out an individual like 
Chancey, who both misleadingly omitted crucial details
about her prior assault when questioned and then 
undertook bad-faith tactics in the jury room by leveraging
that experience to coerce her peers.  Similarly, jurors’ 
behavior is normally “observable by the court, by counsel, 
and by court personnel” during the trial, and jurors “may
report inappropriate juror behavior to the court before they 
render a verdict.” Ibid. Here, the trial court declined to 
investigate the possibility of inappropriate behavior despite 
hearing screaming and crying from the jurors and receiving
the foreperson’s note reporting the “ ‘hostile nature of one of 
the jurors’ ” and requesting to be removed from the jury.
App. to Pet. for Cert. 12a. 

Importantly, Chancey’s misconduct appears to have
singlehandedly changed the verdict from life without parole
to death. That places this case squarely among the “gravest 
and most important” cases in which the no-impeachment
rule should yield to avoid “ ‘violating the plainest principles
of justice.’ ” McDonald, 238 U. S., at 269.  Acknowledging
an exception here is essential because there is a heightened 
“need for reliability in the determination that death is the
appropriate punishment in a specific case.”  Woodson v. 
North Carolina, 428 U. S. 280, 305 (1976) (plurality 
opinion); see California v. Ramos, 463 U. S. 992, 998–999 
(1983) (“The Court . . . has recognized that the qualitative 
difference of death from all other punishments requires a 
correspondingly greater degree of scrutiny of the capital 
sentencing determination”). “It is of vital importance to the 
defendant and to the community that any decision to
impose the death sentence be, and appear to be, based on 
reason rather than caprice or emotion.”  Gardner v. Florida, 
430 U. S. 349, 358 (1977) (plurality opinion).

The proper application of the no-impeachment rule to
Humphreys’s underlying juror-misconduct claim, however,
is not directly presented in Humphreys’s petition to this 
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Court. That is because, despite learning about Chancey’s 
misconduct after the trial, Humphreys’s lawyers failed to 
raise a juror-misconduct claim on direct appeal.  New post-
conviction counsel eventually raised the claim on state
habeas review. The Supreme Court of Georgia held that
the claim was thus procedurally defaulted and that the 
default was not excused by the ineffectiveness of 
Humphreys’s appellate counsel on direct appeal.  The court 
addressed the no-impeachment rule in the context of its
ineffective-assistance-of-counsel analysis by holding that
Humphreys was not prejudiced by his lawyers’ failure to
raise the claim because the underlying evidence was barred
by the rule.

When Humphreys sought review of his juror-misconduct
claim in federal court, his case took a further unexpected 
turn. Like the Supreme Court of Georgia, the Eleventh 
Circuit rejected the claim as procedurally defaulted.  In so 
doing, the court seemingly deferred under the Anti- 
Terrorism and Effective Death Penalty Act of 1996
(AEDPA) to the state court’s holding that Humphreys’s 
default could not be excused by ineffective assistance of 
counsel.  See App. to Pet. for Cert. 34a (suggesting that the 
standard of review for the juror-misconduct claim requires
“apply[ing] AEDPA deference on top of Strickland [v. 
Washington, 466 U. S. 668 (1984)] deference”); id., at 74a 
(Rosenbaum, J., concurring) (explaining that the panel’s
decision was required by a “faithfu[l] appl[ication of]
AEDPA’s standard of review”).

By its terms, however, AEDPA deference applies only to 
a “claim that was adjudicated on the merits in State court
proceedings.” 28 U. S. C. §2254(d).  AEDPA says nothing 
about the cause-and-prejudice inquiry that federal habeas
courts undertake in deciding whether the state prisoner can
“overcome the prohibition on reviewing procedurally
defaulted claims.” Davila v. Davis, 582 U. S. 521, 528 
(2017); see Coleman v. Thompson, 501 U. S. 722, 750 (1991); 
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Wainwright v. Sykes, 433 U. S. 72, 90–91 (1977).  Nor has 
this Court held that AEDPA deference applies when a 
federal court considers whether the ineffectiveness of 
counsel establishes “cause” to excuse the procedural
default. In fact, most courts of appeals to consider the issue
have found that such deference has no place in the federal 
cause-and-prejudice inquiry. See Fischetti v. Johnson, 384 
F. 3d 140, 154–155 (CA3 2004); Hall v. Vasbinder, 563 F. 3d 
222, 236–237 (CA6 2009); Visciotti v. Martel, 862 F. 3d 749, 
769 (CA9 2016); but see Richardson v. Lemke, 745 F. 3d 
258, 273 (CA7 2014).

Humphreys seeks review in this Court only on the issue 
whether the Eleventh Circuit correctly applied AEDPA
deference to the cause-and-prejudice inquiry, not on the 
merits of the underlying juror-misconduct claim. In 
response, respondent does not contend that AEDPA 
deference should apply. Instead, he points to ambiguities
in the Eleventh Circuit’s opinion and argues that the
Eleventh Circuit never applied AEDPA deference to the 
procedural-default question. See Brief in Opposition 13–16.
Under these circumstances, the Court’s reluctance to grant
plenary review is understandable because the decision 
below may not be implicated by the question presented. 
Nevertheless, the court should vacate and remand and seek 
clarification from the Eleventh Circuit about the basis for 
its decision. 

In a capital case with a potentially meritorious juror-
misconduct claim, mere confusion about a lower court’s 
reasoning does not justify closing the door to relief
altogether. Nor is so harsh an outcome necessary here.
Faced with a similarly “unclear” lower court opinion just
last year, this Court remanded a capital case for further
consideration, recognizing that the “ultimate assessment” 
of the petition would “depend on the basis for the Eleventh 
Circuit’s decision.” Hamm v. Smith, 604 U. S. 1, 2–3 (2024) 



  
 

 
 

 
 

 
 
 

  

 

 

 

     

8 HUMPHREYS v. EMMONS 

SOTOMAYOR, J., dissenting 

(per curiam). The Court should have done the same thing
in this case. 

Tragically, the Court denies review instead, allowing a 
death sentence tainted by a single juror’s extraordinary 
misconduct to stand. Because it is at best “unclear” 
whether the Eleventh Circuit applied the correct standard
of review in declining to adjudicate Humphreys’s claim on
the merits, I would vacate and remand the case for further 
clarification rather than leave Humphreys’s juror-
misconduct claim caught in a web of procedural barriers. 

To avoid a similar result in future cases of extreme juror
misconduct, courts considering such claims ab initio should 
carefully weigh the aims of the no-impeachment rule
against the constitutional requirement to ensure the
impartiality of a death-empaneled jury. Applying the no-
impeachment rule too reflexively and restrictively risks a 
“systemic loss of confidence in jury verdicts, a confidence 
that is a central premise of the Sixth Amendment trial 
right,” Pena-Rodriguez, 580 U. S., at 225, and that is all the 
more imperative when the difference between life and 
death is at stake.  I respectfully dissent from the denial of 
certiorari. 
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Before WILLIAM PRYOR, Chief  Judge, and ROSENBAUM and 
NEWSOM, Circuit Judges.  

PER CURIAM: 

Petitioner Stacey Humphreys, a death-row inmate in Geor-
gia, filed a petition for writ of  habeas corpus pursuant to 28 U.S.C. 
§ 2254.  Between the district court and this Court, Humphreys re-
ceived a certificate of  appealability (“COA”) on four issues.  First, 
Humphreys asserts that juror misconduct and bias plagued the pro-
ceedings and deprived him of  his due-process rights.  Second, 
Humphreys contends the trial court gave an improper Allen charge, 
which compounded the juror misconduct.  And third and fourth, 
Humphreys asks us to find that his trial counsel was ineffective dur-
ing the investigation and presentation of  mitigating evidence and 
that his appellate counsel was ineffective for failing to raise the ju-
ror-misconduct claim sooner.   

After careful consideration of  the claims and with the bene-
fit of  oral argument, we affirm the district court’s denial of  the ha-
beas petition. 

I. BACKGROUND 

A. Facts 

Humphreys was arrested for the murders of  Cynthia Wil-
liams and Lori Brown in November 2003.  Jimmy Berry was ap-
pointed as trial counsel.  After the state issued its notice of  intent 
to seek the death penalty in February 2004, the Georgia Capital De-
fender’s Office (“GCD”) signed onto the case with its director, 
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Chris Adams, joining Berry.  The responsibility for Humphreys’s 
case shifted over the course of  four years, but Berry remained on 
the case the entire time.  Teri Thompson from GCD replaced Ad-
ams and worked on the case from January 2006 until June 2007.  At 
that time, Deborah Czuba (who had also been working on the case 
during the same period as Thompson) became the second-chair at-
torney.  Berry was first chair, presenting both the guilt and sentenc-
ing phases.      

At trial, the evidence showed the following tragic facts relat-
ing to the murders of  Williams and Brown:   

At approximately 12:40 p.m. on November 3, 
2003, Humphreys, a convicted felon who was still on 
parole, entered a home construction company’s sales 
office located in a model home for a new subdivision 
in Cobb County [Georgia].  Cindy Williams and Lori 
Brown were employed there as real estate agents.  
Finding Ms. Williams alone in the office, Humphreys 
used a stolen handgun to force her to undress and to 
reveal the personal identification number (PIN) for 
her automated teller machine (ATM) card.  After call-
ing Ms. Williams’s bank to learn the amount of  her 
current balance, Humphreys tied her underwear so 
tightly around her neck that, when her body was dis-
covered, her neck bore a prominent ligature mark and 
her tongue was protruding from her mouth, which 
had turned purple.  While choking Ms. Williams, 
Humphreys forced her to get down on her hands and 
knees and to move into Ms. Brown’s office and behind 
Ms. Brown’s desk.  Humphreys placed his handgun at 
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Ms. Williams[’s] back and positioned a bag of  bal-
loons between the gun and her body to muffle the 
sound of  gunshots.  He then fired a shot into her back 
that went through her lung and heart, fired a second 
shot through her head, and left her face-down on her 
hands and knees under the desk. 

Ms. Brown entered the office during or shortly 
after Humphreys’s attack on Ms. Williams, and he at-
tacked her too.  Ms. Brown suffered a hemorrhage in 
her throat that was consistent with her having been 
choked in a headlock-type grip or having been struck 
in the throat.  Humphreys also forced Ms. Brown to 
undress and to reveal her PIN, called her bank to ob-
tain her balance, and made her kneel with her head 
facing the floor.  Then, while standing over Ms. 
Brown, Humphreys fired one gunshot through her 
head, this time using both a bag of  balloons and Ms. 
Brown’s folded blouse to muffle the sound.  He 
dragged her body to her desk, took both victims’ 
driver’s licenses and ATM and credit cards, and left the 
scene at approximately 1:30 p.m.  Neither victim sus-
tained any defensive wounds. 

When the builder, whose office was located in 
the model home’s basement, heard the door chime of  
the security system indicating that someone had ex-
ited the sales office, he went to the sales office to meet 
with the [real-estate] agents.  There he discovered Ms. 
Brown’s body and called 911.  The responding police 
officer discovered Ms. Williams’s body. 
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After interviewing the builder and canvassing 
the neighborhood, the police released to the media 
descriptions of  the suspect and a Dodge Durango 
truck seen at the sales office near the time of  the 
crimes.  In response, someone at the job site where 
Humphreys worked called to advise that Humphreys 
and his vehicle matched those descriptions and that 
Humphreys did not report to work on the day of  the 
crimes.  The police began to investigate Humphreys 
and made arrangements through his parole officer to 
meet with him on the morning of  November 7, 2003. 
Humphreys skipped the meeting, however, and 
eluded police officers who had him under surveil-
lance. 

Humphreys was apprehended in Wisconsin 
the following day.  Police there recovered from the 
console of  his rental vehicle a Ruger 9-millimeter pis-
tol, which was determined to be the murder weapon.  
Swabbings from that gun revealed blood containing 
Ms. Williams’s DNA.  A stain on the driver-side floor-
mat of  Humphreys’s Durango was determined to be 
blood containing Ms. Brown’s DNA. 

After the murders, the victims’ ATM cards 
were used to withdraw over $3,000 from their ac-
counts.  Two days after the murders, Humphreys de-
posited $1,000 into his account, and he had approxi-
mately $800 in cash in his possession when he was ar-
rested.  Humphreys claimed in a statement to the po-
lice that he did not remember his actions at the time 
of  the crimes.  However, when asked why he fled, he 
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said: “I know I did it.  I know it just as well as I know 
my own name.”  He also told the police that he had 
recently taken out some high-interest “payday” loans 
and that he “got [in] over [his] head with that stinking 
truck.” 

Humphreys v. State, 694 S.E.2d 316, 322–23 (Ga. 2010).  

Humphreys was convicted on September 25, 2007, in the Su-
perior Court of  Cobb County, Georgia, of  two counts each of  mal-
ice murder, felony murder, aggravated assault, kidnapping, and 
armed robbery in connection with the murders of  the two women 
at their workplace.  Defense counsel then presented evidence of  
mitigation during the sentencing phase.  Trial counsel’s mitigation 
strategy was to show that Humphreys suffered severe and frequent 
physical abuse as a child and suffered from Asperger’s Syndrome.  
On September 30, 2007, after a sentencing hearing, the same jury 
found the existence of  several statutory aggravating circumstances 
and recommended a sentence of  death.  The trial court imposed 
death sentences for each murder.    

B. Jury Selection and Deliberations 

Much of  Humphreys’s petition centers on the selection of  a 
particular individual as a juror, Linda Chancey, and her interaction 
with other jurors during the sentencing phase.  To explain Hum-
phreys’s claim, we must first discuss the jury-selection process and 
the jury’s deliberations.  We note from the outset, though, that 
most of  this information comes from post-sentencing interviews 
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of  jurors that the trial court later found to be inadmissible and the 
Supreme Court of  Georgia agreed.   

During jury selection, prospective juror Linda Chancey 
stated on a questionnaire that she had been the victim of  an armed 
robbery and attempted rape.  Both the questionnaire and her voir 
dire testimony revealed that her assailant was a convicted murderer 
who had escaped from a mental hospital.  When the prosecution 
asked her about the incident during voir dire, Chancey said that her 
assailant “actually didn’t do [her] any physical bodily harm.  [She] 
was able to escape before he ever actually physically entered the 
dwelling, so it was preempted.”  Chancey further attested that her 
prior experience would not prevent her from sitting as a fair juror 
and that she felt she could listen to the evidence and follow the law.  
Defense counsel did not ask any follow-up questions.  Nor did he 
challenge Chancey for cause or bias, even though the defense had 
a preemptory strike remaining.  Chancey was seated on the jury.     

In contrast to her answers during the voir dire process, 
Chancey apparently told the other jurors during deliberations that 
her assailant actually breached her home and attacked her.  In an 
unsworn statement, another juror stated that Chancey told the ju-
rors she “had been attacked in her bed in her apartment.  [She] was 
naked in her bed and a man broke in and attacked her.  [She] ran 
into the halls of  her apartment and finally someone opened the 
door.”  When jurors asked Chancey if  she told the attorneys this, 
she said she hadn’t thought about it.  After trial, investigators for 
Humphreys went to Chancey’s home to conduct an interview.  
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Chancey told them that “a strange man came in through the win-
dow of  her apartment, robbed her, and tried to rape her.”  Based 
on these circumstances, Humphreys contends Chancey lied during 
voir dire.   

Humphreys also asserts that Chancey bullied other jurors 
into voting for a death sentence.  Deliberations were contentious 
and lengthy.  According to Susan Barber, the jury foreperson, from 
“day one, [Chancey] had her mind made up: early in the trial – be-
fore the end of  the first phase – she said something along the lines 
of  he’s guilty and he deserves to die.”  Chancey later stated that she 
“would only vote for death.”  Following the presentation of  evi-
dence during sentencing, initially, three jurors—Susan Barber, 
Alma Pogue, and Tara Newsome—believed that Humphreys 
should receive life without parole and indicated they wouldn’t vote 
for death (resulting in a vote of  9-3 in favor of  death).  It became 
apparent that two of  the jurors (Barber and Pogue) were set on a 
life sentence (resulting in a vote of  10-2), so two male jurors began 
trying to convince the other eight jurors to change their votes from 
death to life without parole.  Later, the jurors agreed that they 
would unanimously vote for life without parole, but when the ju-
rors tallied their votes, Chancey voted for death.  At that point, the 
vote was 11-1 in favor of  life without parole.  The deliberations 
continued and became quite heated, eventually resulting in a ver-
dict for death.      

  A post-trial investigation revealed some jurors claimed that 
Chancey yelled and cursed at others during deliberations.  Chancey 
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herself  agreed that the deliberations in the penalty phase were “vol-
atile” with screaming and raised voices, and at one point, another 
juror “took a swing” at Chancey and punched a hole in the wall.  
Chancey went through the crime-scene photos, threw them on the 
table and showed them to the other jurors and asked them, “[D]o 
you want this to happen to someone you know?  And Chancey 
yelled at the other jurors that she intended to “stay here till forever 
if  it takes it for [Humphreys] to get death.”  Chancey also “put her 
feet up on the table and said that she was digging in and she would 
not change her vote.”  She told the others that “they had to reach a 
unanimous decision or [Humphreys] would be paroled.”     

After deliberating for approximately eight hours over a pe-
riod of  two days, Jury Foreperson Barber, wrote a note to the court 
which stated as follows: 

We, the jury, have agreed on statutory aggravating 
circumstances on both counts, but not on the penalty.  
While we agreed that life imprisonment with parole 
is not an option, we are unable to come to a unani-
mous decision on either death or life imprisonment 
without parole as a sentence.  Please advise.    

(emphasis added).  Before Barber provided the note to the court, 
however, Chancey, added the word “currently.”  Barber re-wrote 
the note and the version sent to the court stated as follows: 

We, the jury, have agreed on statutory aggravating 
circumstances on both counts, but not on the penalty.  
Currently we agreed life imprisonment with parole is 
not an acceptable option.  We are currently unable to 
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form a unanimous decision on death or on life impris-
onment without parole.  Please advise.   

 (emphasis added).       

Chancey said she revised the note because she did not want 
to give the court the impression that the jury was at an impasse.  
She believed the manner in which Barber originally wrote the note 
could have resulted in a mistrial, which she said she “wasn’t going 
to let [] happen.”1  The court placed the note in the record but did 
not read it aloud, instead summarizing its contents for the parties 
and letting them know that the court intended to instruct the jury 
to keep deliberating.2  At that time, the trial court told the jury, 
“[Y]ou need to continue with your deliberations, and address the 
remaining issues.”     

Humphreys points out that under controlling law at the 
time, if the jury failed to reach a unanimous decision on the death 
penalty, the court would have imposed a sentence of life without 

 
1 Chancey said that if a mistrial were declared, the jury would either have to 
“do it over again” or Humphreys “would get parole and hunt the jurors 
down.”     

2 The court summarized the contents of the note as follows:  

[The jurors have] indicated that they have reached a verdict in 
regard to some of the issues that have been submitted to them, 
but have not yet reached a decision on other issues that were 
submitted to them. 

Humphreys, 694 S.E.2d at 331.   
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the possibility of parole.  See O.C.G.A. § 17-10-31.1(c) (repealed by 
Ga. L. 2009 p.223, § 6, effective April 29, 2009).3   

Rather than informing the jury about this statute, the trial 
court told the jury to continue deliberating after receiving its note.  
When the jury did so, the deliberations became quite heated with 
Chancey “yell[ing]” at and making personal attacks on the other 
jurors.  Chancey also apparently used her prior experience as a vic-
tim of  a crime to pressure the other jurors to impose the death 
penalty.  As we’ve described, Chancey shared a version of  her 

 

3 The then-relevant statutory section provided as follows: 

Where a jury has been impaneled to determine sentence and 
the jury has unanimously found the existence of  at least one 
statutory aggravating circumstance but is unable to reach a unan-
imous verdict as to sentence, the judge shall dismiss the jury and 
shall impose a sentence of  either life imprisonment or imprisonment 
for life without parole.  In imposing sentence, the judge may sen-
tence the defendant to imprisonment for life without parole 
only if  the court finds beyond a reasonable doubt that the de-
fendant committed at least one statutory aggravating circum-
stance and the trial court has been informed by the jury fore-
man that upon their last vote, a majority of  the jurors cast their 
vote for a sentence of  death or for a sentence of  life imprison-
ment without parole; provided, however, that the trial judge 
may impose a sentence of  life imprisonment as provided by 
law. 

§ 17-10-31.1(c) (emphases added).   
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assault that included a much closer encounter with her attacker 
than she had shared during voir dire.     

Following three more hours of  deliberations, Foreperson 
Barber sent a second note to the court asking that the jurors be 
allowed to rehear a taped statement that Humphreys had given to 
law enforcement.  See Humphreys, 694 S.E.2d at 32.  After listening 
to the recording, the jury resumed deliberations for approximately 
two more hours, at which point, defense counsel moved for a mis-
trial.  Id. The trial court denied the motion, finding that the jury 
had not indicated it was deadlocked.  Id.          

Another two hours of  deliberations passed, and Barber sent 
yet another note to the court.  This one read, “Due to the hostile 
nature of  one of  the jurors, I am asking to be removed from the 
jury.”  The trial court read the note to the parties and informed 
them that it intended to give the jury a modified Allen4 charge.  De-
fense counsel renewed its motion for a mistrial, but the trial court 
again denied the motion.  The judge brought the jury into the 
courtroom and issued the following charge: 

The Court deems it advisable at this time to 
give you some instruction in regard to the manner in 
which you should be conducting your deliberations in 
the case.  You’ve been deliberating upon this case for 
a period of  time.  The Court deems it proper to advise 

 

4 See Allen v. United States, 164 U.S. 492 (1896). 
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you further in regard to the desirability of  agreement, 
if  possible.   

The case has been exhaustively and carefully 
tried by both sides and has been submitted to you for 
decision and verdict, if  possible, and not for disagree-
ment.  It is the law that a unanimous verdict is required.  

While this verdict must be the conclusion of  
each juror independently, and not a mere acquies-
cence of  the jurors in order to reach an agreement, it 
is nevertheless necessary for all the jurors to examine 
the issues and the questions submitted to them with 
candor and with fairness and with a proper regard for 
in [sic] deference to the opinion of  each other. 

A proper regard for the judgment of  others 
will greatly aid us in forming our own judgment.  
Each juror should listen with courtesy to the argu-
ments of  the other jurors with the disposition to be 
convinced by them.   

If  the members of  the jury differ in their view 
of  the evidence, the difference of  opinion should 
cause them all to scrutinize the evidence more care-
fully and closely and to reexamine the grounds of  
their own opinion.   

Your duty is to decide the issues that have been 
submitted to you if  you can consci[enti]ously do so.  
In conferring, you should lay aside all mere pride of  
opinion and should bear in mind that the jury room 
is no place for hostility or taking up and maintaining 
in a spirit of  controversy either side of  the cause. 

USCA11 Case: 21-10387     Document: 51-1     Date Filed: 06/11/2024     Page: 13 of 74 



14 Opinion of  the Court 21-10387 

You should bear in mind at all times that, as ju-
rors, you should not be advocates for either side of  
the case.  You should keep in mind the truth as it ap-
pears from the evidence, examined in the light of  the 
instructions that the Court has given to you. 

You may, again, retire to the jury room for a 
reasonable time, examine your differences in a spirit 
of  fairness and candor and courtesy, and try to arrive 
at a verdict if  you can conscientiously do so.  At this 
time, you may return to the jury room.  

 (emphases added).   

Later interviews with the jurors revealed that Foreperson 
Barber and other jurors took from this instruction that the jury’s 
decision on sentencing must be unanimous.    And they believed if  
they were deadlocked, Humphreys would get life imprisonment 
with the possibility of  parole or that he could “walk.”  After receiv-
ing the third note, the court did not ask why Barber wished to be 
removed from the jury.  And Barber later explained that she did not 
believe it was an option to send another note to the court stating 
that the jury was deadlocked since “[t]he judge had made it clear 
that it didn’t matter:  [the jury] didn’t have a choice other than to 
be unanimous.”  That day, the jury deliberated for an additional 
two hours before retiring for the evening at 10:20 p.m.        

The next day, when the jury resumed deliberations, Foreper-
son Barber decided to “fight for [a sentence of ] life without pa-
role.”  At that point in the deliberations, Foreperson Barber and 
Juror Pogue were the only two not voting for death.  Despite 
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Barber’s intent to fight, Chancey would “not engage in debate at 
all.”  The parties could hear “screaming” coming from the jury 
room.  Barber became “extremely distressed and locked [herself ] 
in the bathroom and cried.”  She later expressed that she felt they 
had run out of  options because she “thought that unanimity was 
our only choice.”  Pogue deferred to Barber as to whether to “stick 
it out” but the two finally relented, and after two hours of  deliber-
ations, the jury returned two death sentences because they “didn’t 
want Mr. Humphreys to go free.”     

Barber expressed that she believed she “had absolutely no 
other option . . . [She] cried the entire time.  [She said] [i]t was one 
of  the hardest things [she had] ever done because [she] was not 
true to [her] own belief  about what the proper sentence should 
be.”  Barber also said if  she had known that “not being unanimous 
meant a sentence of  life without parole in this case, it would have 
been easy to stand [her] ground as long as [she] needed to.”               

On September 30, 2007, the jury found the existence of  sev-
eral statutory aggravating factors and recommended that Hum-
phreys be executed.5  The trial court ultimately imposed two death 
sentences for the murders of  Williams and Brown.   

 

5 One of the five aggravating factors found by the jury is set forth in O.C.G.A. 
§ 17-10-30(b)(10), which provides that a jury may impose a death sentence 
when the “murder was committed for the purpose of avoiding, interfering 
with, or preventing a lawful arrest or custody in a place of lawful confinement, 
of himself or another.”  The Supreme Court of Georgia later found that the 
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C. Post-trial Proceedings 

1. Motion for New Trial 

After interviewing some jurors, who revealed the circum-
stances we’ve noted, Humphreys’s trial counsel filed a motion for 
new trial.  Although defense counsel raised various grounds in the 
motion, they did not raise a claim of  juror misconduct.  Instead, 
counsel challenged the trial court’s Allen charge, claiming it led ju-
rors to erroneously believe that they were required to reach a unan-
imous decision.  In support of  the claim, Humphreys submitted the 
affidavits of  Juror Darrell Parker and two investigators.  See Hum-
phreys, 694 S.E.2d at 333.        

The trial court denied the motion for new trial.  Among 
other conclusions, the trial court determined that both the juror 
and investigator affidavits were inadmissible under O.C.G.A. § 17-
9-41 and did not fall under any exception.    That statutory section 
provided that the “[a]ffidavits of  jurors may be taken to sustain but 
not to impeach their verdict.”  The trial court explained that excep-
tions to the rule are allowed “where extrajudicial and prejudicial 
information has been brought to the jury’s attention improperly, or 
where non-jurors have interfered with the jury’s deliberations.”    
The trial court determined that the affidavits did not offer any evi-
dence of  extrajudicial prejudicial information improperly brought 

 

jury’s reliance on O.C.G.A. § 17-10-30(b)(10) as an aggravating factor was im-
proper but still affirmed the death sentence.   
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to the jury’s attention or allege any non-juror interference had oc-
curred.  Accordingly, the court concluded that the affidavits did not 
fall into any exception to § 17-9-41 and could not be considered.   

Regarding the Allen charge, the trial court looked to the de-
cision in Walker v. State, 635 S.E.2d 740, 748 (Ga. 2006).  There, the 
defendant made a similar claim of  error because, during the sen-
tencing phase, the jury was told, “[Y]our verdict as to penalty must 
be unanimous” and it was directed to continue deliberating after 
the jury told the trial court that it could not reach a unanimous 
verdict.  Id. The trial court pointed out that in Walker, the Supreme 
Court of  Georgia rejected the claim of  error since Georgia law ex-
pects a jury to consider all the evidence and attempt to reach una-
nimity on the issue of  sentence, and, if  possible, unanimously rec-
ommend a sentence.  Based on Walker, the trial court rejected 
Humphreys’s Allen-charge claim and ultimately denied the motion 
for new trial.   

2. Direct Appeal 

In Humphreys’s direct appeal, he again raised the issue of  
the Allen charge and again omitted any claim of  juror misconduct.  
He argued that the portion of  the instruction that stated that “[i]t 
is the law that a unanimous verdict is required” was an incorrect 
statement of  the law in the sentencing phase of  a death-penalty 
case and misled the jurors.  Humphreys, 694 S.E.2d at 332–33.  The 
Supreme Court of  Georgia disagreed, affirming Humphreys’s con-
victions and sentences.  Id. at 334−36.     
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The Supreme Court of  Georgia also agreed with the trial 
court’s ruling that the juror and investigator affidavits were inad-
missible under O.C.G.A. § 17-9-41.  Id. at 333.  Thus, it upheld the 
trial court’s decision to exclude the juror and investigator affidavits 
when analyzing the alleged coerciveness of  the Allen charge.  Id. 
(citing Gardiner v. State, 444 S.E.2d 300 (Ga. 1994) and noting that 
exceptions to § 17-9-41 exist but do not include juror’s misappre-
hension regarding the law).   

The Supreme Court of  Georgia then turned to the issue of  
whether the Allen charge was “so coercive as to cause a juror to 
‘abandon an honest conviction for reasons other than those based 
upon the trial or the arguments of  other jurors.’”  Id. at 333−34 
(quoting Mayfield v. State, 578 S.E.2d 438, 443 (2003)).  The Court 
concluded it was not.  Id. at 334.     

 Still, the Court recognized that the charge could lead to 
claims of jury confusion that require an analysis of the circum-
stances of the jury instructions given.  Id.  It then analyzed the 
charge in Humphreys’s case and found that the challenged “una-
nimity” language was just a “small portion of the extensive Allen 
charge given.”  Id.  The court determined that the overall charge 
passed muster.  It explained,  

[The overall Allen charge] [c]autioned the jurors that 
the verdict was not to be the . . . mere acquiescence 
[of the jurors] in order to reach an agreement, that 
any difference of opinion should cause the jurors to 
scrutinize the evidence more [carefully and] closely 
and that the aim was to keep the truth in view as it 
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appeared from the evidence, considered in light of the 
court’s instructions. 

Id. (cleaned up).   
The Court also noted that after the publication of  the ver-

dicts, the jury was polled.  Id.  At that time, each juror affirmed that 
the verdicts announced were the verdicts that they had reached and 
that each juror had reached the verdicts without pressure from an-
yone during deliberations.  Id.  Ultimately, the Court concluded the 
Allen charge did not unduly coerce the jury into rendering a death 
sentence because the “unanimous verdict” language was required 
and was “one small portion of  an otherwise balanced and fair Allen 
charge.”  Id.  But because potential problems existed with the Allen 
charge that could result in claims of  jury confusion, the Court in-
structed future trial courts “to omit this language from Allen 
charges given during the sentencing phase of  death penalty trials.”  
Id.    

The Supreme Court of  the United States denied Hum-
phreys’s petition for writ of  certiorari on November 15, 2010.  See 
Humphreys v. Georgia, 562 U.S. 1046 (2010).   

D. Habeas Proceedings 

1. State Habeas Petition 

Humphreys filed a petition for writ of  habeas corpus in the 
Superior Court of  Butts County on February 14, 2011.  He later 
amended that petition to include twenty-one claims for relief.  As 
relevant here, Humphreys contended that (1) trial counsel were 
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ineffective in their mitigation investigation and presentation; (2) his 
constitutional rights were violated as a result of  juror misconduct; 
(3) the manner in which the trial court handled the jury deadlock 
and Allen charge was erroneous; and (4) appellate counsel’s failure 
to adequately litigate these claims during the motion for new trial 
and direct appeal also deprived him of  due process.     

The state habeas court held an evidentiary hearing in Febru-
ary 2013.  At that hearing, Humphreys’s new counsel presented 
both affidavits and live testimony of  jurors, the substance of  which 
we have already set forth.    Humphreys also submitted evidence 
during the habeas proceedings that painted a somewhat different 
picture of  his childhood than the one presented to the sentencing 
jury—including the fact that he had been sexually abused by his 
great grandmother.   

When addressing the juror-misconduct claim, the state ha-
beas court recognized the claim included assertions that Chancey 
(1) was not forthcoming during voir dire about her experience as a 
victim of  violent crime and her willingness to consider a sentence 
other than death; (2) pressured and bullied other jurors into voting 
for a death sentence, refused to deliberate, and used the Allen 
charge to convince other jurors that they had to reach a verdict; and 
(3) altered a note to the trial court to mislead it about the status of  
deliberations.  In support of  these claims, Humphreys offered the 
affidavits of  three jurors—one of  which was filed in support of  the 
motion for new trial.  Humphreys also offered the live testimony 
of  Foreperson Barber.   
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In denying relief, the state habeas court first found the juror-
misconduct claims to be procedurally defaulted under O.C.G.A. 
§ 9-14-48(d) because Humphreys failed to raise them in the motion 
for new trial or on direct appeal.  It also determined that Hum-
phreys had not overcome the procedural default because he 
showed neither cause for failing to raise the issue nor actual preju-
dice as a result of  appellate counsel’s failure to raise these claims.  
In conducting this analysis, the state habeas court acknowledged 
that Humphreys sought to rely on juror affidavits and Foreperson 
Barber’s testimony but found them to be inadmissible under 
O.C.G.A. § 17-9-41, O.C.G.A. § 9-10-9, and Georgia law.6  Hum-
phreys presented no other evidence of  Chancey’s alleged bias or 
misconduct, so in the absence of  the jurors’ affidavits and Barber’s 
live testimony, nothing was left to support a valid challenge for 
cause by defense counsel.  The state habeas court further deter-
mined that even if  it considered the juror testimony, Humphreys 
still failed to show any resulting prejudice.        

As for the ineffective-assistance-of-trial-counsel claim, the 
court began by thoroughly detailing trial counsel’s qualifications, 
the mitigation investigation counsel conducted, and counsel’s 
presentation of  evidence and experts during the sentencing phase.  
The court concluded that trial counsel were not ineffective in their 
presentation of  mitigation evidence, and it determined that, in 

 
6 The state habeas court acknowledged both the juror affidavits and Barber’s 
live testimony and grouped them together, referring to them as “testimony.”   
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particular, counsel were not ineffective for not presenting allega-
tions that Humphreys’s great grandmother had sexually abused 
him.  In support of  this conclusion, the court noted that the defense 
team had questioned Humphreys about sexual abuse, and Hum-
phreys had failed to disclose any such abuse.     

The state habeas court also determined that trial counsel’s 
investigation and presentation of  mental-health and other mitigat-
ing evidence were reasonable.  The only “new” evidence Hum-
phreys presented at the habeas hearing was of  sexual abuse, but 
Humphreys did not disclose it to trial counsel or anyone else when 
asked, so, the court concluded, trial counsel could not be faulted 
for failing to discover it.       

Not only that, but the court determined that Humphreys 
failed to show the requisite Strickland prejudice.  As the court rea-
soned, the additional evidence presented to it during the habeas ev-
identiary hearing would not have created a reasonable probability 
of  a different outcome had it been presented originally.  That was 
so, the court reasoned, because the majority of  the evidence pre-
sented in habeas proceedings (mostly having to do with physical 
abuse, poor living conditions, and mental-health assessments) reit-
erated the testimony presented during sentencing.  Indeed, the 
court concluded that much of  the testimony from both lay wit-
nesses and expert witnesses during the habeas proceedings was cu-
mulative.  In the end, the court weighed the totality of  the aggra-
vating evidence against the totality of  the mitigating evidence and 
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announced that “any additional mitigating testimony would not 
have created a reasonable probability of  a different outcome.”                     

Rounding out its decision, the state habeas court addressed 
Humphreys’s claim that the trial court improperly instructed the 
jury on the principle of  unanimity in capital sentencing—the Allen 
charge claim.  Humphreys candidly acknowledged that the Su-
preme Court of  Georgia had already reviewed and rejected the 
claim, but he asserted that the Court had erred in its legal conclu-
sions.  The state habeas court noted that it did not review in a ha-
beas proceeding issues raised and litigated on direct appeal.  And 
because Humphreys had failed to advise the state habeas court 
about any changes in the law, the court determined the claim was 
precluded from review under the doctrine of  res judicata.       

In sum, the state habeas court denied Humphreys’s petition 
in its entirety.     

2. Supreme Court of Georgia’s Denial of Certificate of Proba-
ble Cause to Appeal 

Humphreys filed an application for certificate of  probable 
cause to appeal with the Supreme Court of  Georgia.    That court 
denied the entirety of  the application, finding that it lacked any ar-
guable merit.     

Humphreys filed a petition for writ of  certiorari, which the 
Supreme Court of  the United States denied on April 16, 2018.     

3. Federal Habeas Petition (§ 2254 Petition) 
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Humphreys filed a petition for writ of  habeas corpus pursu-
ant to 28 U.S.C. § 2254 in the United States District Court for the 
Northern District of  Georgia.  He later amended the petition.     

On September 16, 2020, the district court issued a final order 
denying relief  on all claims and dismissed the petition with preju-
dice, except as to a challenge not applicable here.  The district court 
granted Humphreys a COA on the issue of  whether his trial coun-
sel was ineffective in investigating and presenting his case in miti-
gation during the penalty phase of  his trial.     

4. Notice of Appeal and Motion to Expand COA 

Humphreys timely filed his notice of  appeal with this Court 
and later sought an expansion of  the COA to include six additional 
claims of  constitutional error.  We granted the motion in part and 
permitted Humphreys to appeal four claims as follows: (1) whether 
Humphreys is entitled to relief from the denial of his habeas 
petition on his claim that juror bias and misconduct deprived him 
of  his constitutional rights; (2) whether Humphreys is entitled to 
relief from the denial of  his habeas petition on his claim that the 
trial judge gave inaccurate, misleading, or coercive instructions 
and inadequately responded to juror misconduct; (3) whether 
Humphreys is entitled to relief from the denial of  his habeas pe-
tition on his claim that he was denied his Sixth Amendment right 
to effective assistance of counsel by appellate counsel; and (4) 
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whether his trial counsel was ineffective in investigating and pre-
senting his case in mitigation during the penalty phase of  his trial.     

The parties fully briefed these issues, and we heard oral ar-
gument.     

II.     STANDARD OF REVIEW 

This Court reviews “de novo the denial of  a petition for a 
writ of  habeas corpus.”  Morrow v. Warden, 886 F.3d 1138, 1146 (11th 
Cir. 2018) (quotation omitted).  But the Antiterrorism and Effective 
Death Penalty Act of  1996 (“AEDPA”) governs our review of  federal 
habeas petitions and prescribes a highly deferential framework for 
evaluating issues previously decided in state court.  Pye v. Warden, 
Ga. Diagnostic Prison, 50 F.4th 1025, 1034 (11th Cir. 2022) (en banc); 
Sealey v. Warden, Ga. Diagnostic Prison, 954 F.3d 1338, 1354 (11th Cir. 
2020).  Under AEDPA, we may not grant habeas relief  on claims 
that were “adjudicated on the merits in [s]tate court” unless the 
state court’s decision (1) “was contrary to, or involved an unreason-
able application of, clearly established Federal law, as determined 
by the Supreme Court of  the United States,” or (2) “was based on 
an unreasonable determination of  the facts in light of  the evidence 
presented in the [s]tate court proceeding.”  Sealey, 954 F.3d at 1354  
(quoting 28 U.S.C. § 2254(d)).  These standards mean that we must 
give state-court decisions “the benefit of  the doubt.”  Evans v. Sec’y, 
Dep’t of  Corr., 703 F.3d 1316, 1325 (11th Cir. 2013) (citation and in-
ternal quotation marks omitted).   
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A state-court decision is not “contrary to” federal law under 
2254(d)(1) “unless it contradicts the United States Supreme Court 
on a settled question of  law or holds differently than did that Court 
on a set of  materially indistinguishable facts.”  Id. (citation and in-
ternal quotation marks omitted); see also Williams v. Taylor, 529 U.S. 
362, 405 (2000).   

And a state-court decision is not an “unreasonable applica-
tion” of  federal law under 2254(d)(1) “unless the state court identi-
fies the correct governing legal principle as articulated by the 
United States Supreme Court, but unreasonably applies that prin-
ciple to the facts of  the petitioner’s case, unreasonably extends the 
principle to a new context where it should not apply, or unreason-
ably refuses to extend it to a new context where it should apply.”  
Evans, 703 F.3d at 1325 (citation and internal quotation marks omit-
ted); see also Williams, 529 U.S. at 407 (a state court decision is an 
“unreasonable application” of  clearly established law if  the state 
court identifies the correct governing legal rule from the Supreme 
Court’s holdings but unreasonably applies it to the facts of  the par-
ticular defendant’s case).   

Regarding AEDPA’s unreasonable-application-of-federal-law 
provision under 2254(d)(1), “[t]he key word is ‘unreasonable,’ 
which is more than simply incorrect.”  Sealey, 954 F.3d at 1354.  To 
meet this standard, “a prisoner must show far more than that the 
state court’s decision was merely wrong or even clear error.”  Pye, 
50 F.4th at 1034 (quoting Shinn v. Kayer, 141 S. Ct. 517, 523 (2020) 
(per curiam) (quotation marks omitted)).  “[A] state court’s 
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application of  federal law is unreasonable only if  no fairminded ju-
rist could agree with the state court’s determination or conclu-
sion.”  Raulerson v. Warden, 928 F.3d 987, 995–96 (11th Cir. 2019) 
(citations and internal quotation marks omitted).  This is “a difficult 
to meet and highly deferential standard . . . , which demands that 
state-court decisions be given the benefit of  the doubt.”  Id. at 996 
(citation and internal quotation marks omitted).  Still, AEDPA does 
not “prohibit a federal court from finding an application of  a prin-
ciple unreasonable when it involves a set of  facts different from 
those of  the case in which the principle was announced.  The stat-
ute recognizes, to the contrary, that even a general standard may 
be applied in an unreasonable manner.”  Panetti v. Quarterman, 551 
U.S. 930, 953 (2007) (citations and internal quotation marks omit-
ted). 

For each claim presented, we review “the last state-court ad-
judication on the merits.”  Greene v. Fisher, 565 U.S. 34, 40 (2011).  If  
the state court did not reach the merits of  the claim, though, “fed-
eral habeas review is not subject to the deferential standard that 
applies under AEDPA[.]”  Cone v. Bell, 556 U.S. 449, 472 (2009).  Ra-
ther, in that case, we review the claim de novo.  Id.  The Supreme 
Court has instructed us to presume “the state court adjudicated the 
claim on the merits in the absence of  any indication or state-law 
procedural principles to the contrary.”  Harrington v. Richter, 562 
U.S. 86, 99 (2011) (citation omitted).  An indication to the contrary 
exists when, for example, the state court has denied the petitioner’s 
claim on only one prong of  the Strickland test.  In that case, we 
review de novo the prong that the state court never reached.  See, 
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e.g., Rompilla v. Beard, 545 U.S. 374, 380, 390, (2005); Wiins v. Smith, 
539 U.S. 510, 534 (2003). 

We also defer to a state court’s determination of the facts 
under 2264(d)(2) unless the state-court decision “was based on an 
unreasonable determination of the facts in light of the evidence 
presented in the State court proceeding.”  28 U.S.C. § 2254(d).  Sec-
tion 2254(d)(2) is similar to § 2254(d)(1) in that it requires us to 
give state courts “substantial deference.”  Brumfield v. Cain, 576 
U.S. 305, 314 (2015).  “We may not characterize . . . state-court 
factual determinations as unreasonable ‘merely because we would 
have reached a different conclusion in the first instance.’”  Id. at 
313–14 (quoting Wood v. Allen, 558 U.S. 290, 301 (2010)) (alteration 
adopted).  We also presume that the state court’s factual determi-
nations are correct, absent clear and convincing evidence to the 
contrary.  Pye, 50 F.4th at 1035; 28 U.S.C. § 2254(e)(1). 

If the petition satisfies § 2254(d)’s requirements, we then 
consider whether the state court’s error was harmless.  Brecht v. 
Abrahamson, 507 U.S. 619, 637 (1993).  In collateral-review cases, a 
federal constitutional error is harmless unless it caused “actual 
prejudice.”  Id. at 637 (citation omitted).  Put another way, we ex-
amine “whether the error ‘had substantial and injurious effect or 
influence in determining the jury’s verdict.’”  Id. at 623, 637  (quot-
ing Kotteakos v. United States, 328 U.S. 750, 776 (1946)); See also 
Brown v. Davenport, 596 U.S. 118, 122 (2022) (“When a state 
court has ruled on the merits of a state prisoner’s claim, a federal 
court cannot grant relief without first applying both the test this 
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Court outlined in Brecht and the one Congress prescribed in 
AEDPA.”). 

III.     DISCUSSION 

A. Juror Misconduct 

Humphreys contends that juror misconduct infected the 
trial from voir dire all the way through jury deliberations, resulting 
in a violation of his due-process rights.  He points to the following 
as evidence of Chancey’s misconduct: (1) lying during voir dire 
about her experience as a victim of a crime and her unwillingness 
to consider a sentence other than death; (2) intimidating other ju-
rors and refusing to deliberate; and (3) altering a note to the trial 
court to mislead it about the status of deliberations. 

According to Humphreys, Chancey vacillated between re-
fusing to deliberate and berating other jurors, and she admitted 
that she would vote for only a death sentence.  Humphreys also 
emphasizes that during deliberations, Chancey revealed that she 
had been dishonest during voir dire about the home invasion and 
attempted rape.  Had Chancey revealed that information during 
jury selection, Humphreys asserts, the defense would have stricken 
her.  Humphreys further takes issue with what he deems to be 
Chancey’s “bullying” and coercion of the other jurors.  He con-
tends that, paired with the trial court’s Allen charge, Chancey’s con-
duct caused at least one juror—Barber—to surrender her honestly 
held beliefs about the appropriate sentence.  Finally, Humphreys 
characterizes Chancey’s alteration of the jury note by inserting the 
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word “currently” as an attempt to mislead the trial court that the 
jury was not deadlocked.        

The state habeas court concluded Humphreys procedurally 
defaulted these claims because he failed to raise them in his motion 
for new trial or on direct appeal.  The Supreme Court of Georgia 
and the district court agreed.     

The issue of whether a claim is subject to the doctrine of 
procedural default “is a mixed question of fact and law, which we 
review de novo.”  Ward v. Hall, 592 F.3d 1144, 1175 (11th Cir. 2010) 
(citation and internal quotation marks omitted).       

The doctrine of  procedural default bars a court from re-
viewing a petitioner’s claim when that claim has been or would be 
rejected in state court on a state procedural ground.  See Judd v. Ha-
ley, 250 F.3d 1308, 1313 (11th Cir. 2001).  We have explained,  

Federal habeas review reduces the finality of  litiga-
tion and frustrates states’ sovereign power to punish 
offenders and states’ good-faith attempts to honor 
constitutional rights.  So, when a state prisoner fails 
to follow state procedural rules, thereby procedurally 
defaulting on the claim, our authority to review the 
prisoner’s state court criminal conviction is severely 
restricted.  Federal review of  a petitioner’s claim is 
barred by the procedural-default doctrine if  the last 
state court to review the claim states clearly and ex-
pressly that its judgment rests on a procedural bar, 
and that bar provides an adequate and independent 
state ground for denying relief. 
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Atkins v. Singletary, 965 F.2d 952, 956 (11th Cir. 1992) (citations and 
internal quotation marks omitted).  Because the state habeas court 
concluded that Humphreys procedurally defaulted his claims 
about Chancey, those claims are also likely barred from review in 
this proceeding.   

Still, we have recognized that a petitioner may obtain federal 
review of  a procedurally defaulted claim if  he can show both 
“cause” for the default and actual “prejudice” resulting from the 
default.  Henderson v. Campbell, 353 F.3d 880, 892 (11th Cir. 2003) 
(citing Murray v. Carrier, 477 U.S. 478, 485 (1986), and Wainwright v. 
Sykes, 433 U.S. 72, 87 (1977)).  To establish “cause,” a petitioner 
“must demonstrate that some objective factor external to the de-
fense impeded the effort to raise the claim properly in the state 
court.” Id. (quoting Wright v. Hopper, 169 F.3d 695, 703 (11th 
Cir.1999)); Mize v. Hall, 532 F.3d 1184, 1190 (11th Cir. 2008) (“Cause 
exists if  there was ‘some objective factor external to the defense 
[that] impeded counsel’s efforts to comply with the State’s proce-
dural rule.’” (quoting Murray, 477 U.S. at 488)).  To establish preju-
dice, a petitioner must show that “there is at least a reasonable 
probability that the result of  the proceeding would have been dif-
ferent.”  Henderson, 353 F.3d at 892 (citing Wright, 169 F.3d at 703, 
and Crawford v. Head, 311 F.3d 1288, 1327−28 (11th Cir. 2002)).  

We have further explained that a federal court may also 
grant a habeas petition on a procedurally defaulted claim, without 
a showing of  cause or prejudice, to “correct a fundamental miscar-
riage of  justice.”  Id. (citing Murray, 477 U.S. at 495−96).  A 
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fundamental miscarriage of  justice occurs only in an extraordinary 
case, where a constitutional violation has resulted in the conviction 
of  someone who is actually innocent.  Id. (citing Murray, 477 U.S. 
at 49596).   

Here, Humphreys does not claim actual innocence, so he 
must establish cause and prejudice to overcome the procedural bar 
to his juror-misconduct claim.  He says he can demonstrate cause 
for the default because his appellate counsel was ineffective for fail-
ing to raise the claims about Chancey’s conduct earlier.  So embed-
ded in Humphreys’s juror-misconduct claim is his separate claim 
that his appellate counsel was ineffective.   

For the reasons we explain below, we disagree with Hum-
phreys that his appellate counsel was ineffective.  We therefore 
deny that separate claim.  And because Humphreys cannot show 
that his counsel was ineffective, he also cannot show cause for the 
procedural default of  the juror-misconduct claim, so we deny that 
claim, too. 

1. Strickland Standard 

When a federal habeas petitioner alleges ineffective assis-
tance of  counsel, as here, the relevant law “as determined by the 
Supreme Court” is Strickland v. Washington, 466 U.S. 668 (1984).  To 
prevail on an ineffective-assistance claim under Strickland, a peti-
tioner must show that (1) his “counsel’s representation fell below 
an objective standard of  reasonableness” and (2) a reasonable prob-
ability “that, but for counsel’s unprofessional errors, the result of  
the proceeding would have been different.”  Id. at 687–88, 694.  We 
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can resolve an ineffectiveness claim on either ground if  a petitioner 
cannot prove both.  Atkins, 965 F.2d at 959; see also Strickland, 466 
U.S. at 697.  A reasonable probability of  a different outcome is a 
probability “sufficient to undermine confidence in the outcome.”  
Strickland, 466 U.S. at 694.  It is not enough for the defendant to 
show that the errors had “some conceivable effect on the outcome 
of  the proceeding.”  Id. at 693.  Rather, defense counsel’s errors 
must be “so serious” that they deprived the defendant of  a “fair 
trial, a trial whose result is reliable.”  Id.  at 687. 

When we assess counsel’s performance, we must avoid 
viewing their decisions through the “distorting effects of  hind-
sight.”  Id. at 689.  We must also “indulge a strong presumption that 
counsel’s conduct falls within the wide range of  reasonable profes-
sional assistance.”  Id.  The defendant bears the burden to show that 
counsel made errors “so serious that counsel was not functioning 
as the ‘counsel’ guaranteed . . . by the Sixth Amendment.”  Id. at 
687.  He must show that the attorney’s representation amounted 
to incompetence under prevailing professional norms.  Id. at 690.  
As we have explained, “The test has nothing to do with what the 
best lawyers would have done.  Nor is the test even what most good 
lawyers would have done.”  Waters v. Thomas, 46 F.3d 1506, 1512 
(11th Cir. 1995) (en banc) (citation and internal quotation marks 
omitted).  Instead, the inquiry is whether counsel’s actions were “so 
patently unreasonable that no competent attorney would have cho-
sen [them].”  Kelly v. United States, 820 F.2d 1173, 1176 (11th Cir. 
1987) (per curiam) (citation and internal quotation marks omitted).  
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And when we apply AEDPA deference on top of  Strickland 
deference, we may reject a state-court finding that trial counsel was 
adequate only upon the dual-determination that counsel acted in a 
professionally unreasonable manner (under Strickland) and that the 
state court’s contrary determination was “objectively unreasona-
ble” (under § 2254).  It is a “rare” circumstance when a federal court 
finds in favor of  a habeas petitioner on both accounts.  Johnson v. 
Sec’y, Dep’t of  Corr., 643 F.3d 907, 910–11 (11th Cir. 2011).   

2. Admissibility of Juror Testimony  
 

Because Humphreys’s ineffective-assistance claim is prem-
ised on the evidence contained in the affidavits and testimony coun-
sel obtained about juror deliberations, Humphreys can establish 
the necessary “cause” to avoid procedural default of  his juror-mis-
conduct claims only if  that evidence is admissible.  The state habeas 
court refused to consider that evidence, finding it to be inadmissi-
ble.  Previously, both the trial court and Supreme Court of  Georgia 
had reached the same conclusion with respect to Humphreys’s 
claim that the Allen charge was coercive.  

 Humphreys acknowledges that the lower courts, relying on 
Georgia law, refused to consider the juror statements.  In Georgia, 
in general, jurors may not impeach their own verdict.  O’Donnell v. 
Smith, 751 S.E.2d 324, 327 (Ga. 2013); see also Henley v. State, 678 
S.E.2d 884, 887 (Ga. 2009) (“[A] jury verdict may not be challenged 
based on an affidavit from one or more jurors.”).  Indeed, former 
O.C.G.A. § 17-9-41 (repealed by Ga. L. 2011, Act 52, § 33, effective 
January 1, 2013), referred to as the “no-impeachment rule,” 
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provided that “[t]he affidavits of  jurors may be taken to sustain but 
not impeach their verdict.”7  This rule applies equally to juror affi-
davits and live testimony by jurors, even in death-penalty cases.  See 
Roebuck v. State, 586 S.E.2d 651, 658 (Ga. 2003); Oliver v. State, 461 
S.E.2d 222 (Ga. 1995); Spencer v. State, 398 S.E.2d 179 (Ga. 1990).  
That said, this general rule cannot override a defendant’s right to a 
fair trial.  O’Donnell, 751 S.E.2d at 327 (citing Henley, 678 S.E.2d at 
888, and Turpin v. Todd, 493 S.E.2d 900 (Ga. 1997)).   

 Multiple exceptions to the general rule also exist: “when (1) 
prejudicial, extrajudicial information has been brought to the jury’s 
attention; (2) nonjurors have interfered with deliberations; or (3) 
there has been irregular jury conduct so prejudicial that the verdict 
lacks due process.”  Tate v. State, 628 S.E.2d 730, 73233 (Ga. Ct. 
App. 2006); see also Crowe v. Hall, 490 F.3d 840, 846 (11th Cir. 2007).   

 Analogously, Federal Rule of  Evidence 606(b) also gener-
ally precludes courts from relying on post-trial juror testimony dur-
ing an inquiry into the validity of  a verdict.  That rule provides, 
“During an inquiry into the validity of  a verdict . . . , a juror may not 
testify about any statement made or incident that occurred during 
the jury’s deliberations; the effect of  anything on that juror’s or an-
other juror’s vote; or any juror’s mental processes concerning the 
verdict or indictment.”  Fed. R. Evid. 606(b)(1) (emphasis added).  
Because of  this rule, a court may not consider a juror’s affidavit or 

 

7 This statute was in place at the time of Humphreys’s motion for new trial 
and direct appeal in 2008 and 2010, respectively.   
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testimony on these matters.  Id.  As with the Georgia rule, the fed-
eral rule contains exceptions.  Under Federal Rule of  Evidence 
606(b)(2), a jury may testify about its verdict when “(A) extraneous 
prejudicial information was improperly brought to the jury’s atten-
tion; (B) an outside influence was improperly brought to bear on 
any juror; or (C) a mistake was made in entering the verdict on the 
verdict form.”  Rule 606(b) reveals Congress’s endorsement of  a 
“broad no-impeachment rule, with only limited exceptions.”  Pena-
Rodriguez v. Colorado, 580 U.S. 206, 217 (2017).  

Rule 606(b) arose from the common-law rule against admit-
ting jury testimony to impeach a verdict.  In Tanner v. United States, 
the Supreme Court explained that “full and frank discussion in the 
jury room, jurors’ willingness to return an unpopular verdict, and 
the community’s trust in a system that relies on the decisions of  
laypeople would all be undermined by a barrage of  postverdict 
scrutiny of  juror conduct.”  483 U.S. 107, 120–21 (1987).  The Su-
preme Court has reasoned that Rule 606(b) “promotes full and vig-
orous discussion by providing jurors with considerable assurance 
that after being discharged they will not be summoned to recount 
their deliberations, and they will not otherwise be harassed or an-
noyed by litigants seeking to challenge the verdict.  The rule gives 
stability and finality to verdicts.”  Pena-Rodriguez, 580 U.S. at 218. 

Here, Humphreys does not claim that the verdict came as a 
result of  external influences or a mistake in the verdict form.  And 
“juror misconduct” is not an exception to the no-impeachment 
rule, so post-trial testimony from jurors regarding alleged 
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misconduct is not admissible under Federal Rule 606(b).  See Warger 
v. Shauers, 574 U.S. 40 (2014); Tanner, 483 U.S. 107 (1987).   

But Humphreys argues the state habeas court unreasonably 
refused to consider the juror testimony establishing Chancey’s mis-
conduct based on constitutional standards of  fairness that require 
criminally accused defendants to enjoy a panel of  fair and impartial 
jurors.      

 In Humphreys’s view, the no-impeachment rule presup-
poses the existence of  specific trial safeguards the Supreme Court 
recognized in Tanner that bring misconduct to light during the trial 
proceedings, eliminating the need for post-trial inquiries into delib-
erations.  Those safeguards include (1) “[t]he suitability of  an indi-
vidual for the responsibility of  jury service . . . is examined during 
voir dire[,]” (2) “[t]he jury is observable by the court, by counsel, 
and by court personnel[,]” (3) “jurors are observable by each other, 
and may report inappropriate juror behavior to the court before 
they render a verdict[,]” and] (4) “nonjuror evidence of  miscon-
duct.”  Tanner, 483 U.S. at 127; See also Warger, 574 U.S. at 51.  But 
Humphreys contends the Tanner safeguards are not infallible and 
they sometimes fail to capture serious juror misconduct.        

 As Humphreys sees things, this is a “rare” case in which all 
four of  the Tanner safeguards failed.  And because the Tanner safe-
guards failed, the no-impeachment rule should yield and the state 
habeas court should have considered the juror testimony.  He em-
phasizes the Supreme Court’s acknowledgment that “[t]here may 
be cases of  juror bias so extreme that, almost by definition, the jury 
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trial right has been abridged.  If  and when such a case arises, the 
Court can consider whether the usual safeguards are or are not suf-
ficient to protect the integrity of  the process.”  Warger, 574 U.S. at 
51 n.3.  Humphreys argues this is such a case.   

 In short, Humphreys asserts Chancey’s bias and miscon-
duct implicate his Eighth Amendment right to a fair and reasonable 
sentencing determination and his due-process right to an impartial, 
unbiased jury.  He says the no-impeachment rule should be 
“stripped away” to preserve his rights and we should find the state 
habeas court unreasonably refused to take that action.  Still, Hum-
phreys acknowledges that the Supreme Court has considered the 
application of  the no-impeachment rule in only a small number of  
cases.  See Blue Brief  at 69, n. 27 (citing United States v. Reid, 53 U.S. 
361 (1851), Mattox v. United States, 146 U.S. 140 (1892), McDonald v. 
Pless, 238 U.S. 264 (1915), Tanner v. United States, 483 U.S. 107 (1987), 
Warger v. Shauers, 574 U.S. 40 (2014), and Pena-Rodriguez v. Colorado, 
580 U.S. 206 (2017)).  But he asserts that Pless, Tanner, Warger, and 
Pena-Rodriguez establish the lower courts’ authority to review and 
consider the juror testimony. 

 Humphreys’s argument is somewhat novel.  Indeed, the Su-
preme Court issued three of  the cases he relies on—Reid (1851), 
Mattox (1892), and Pless (1915)—before Congress adopted Rule 
606(b) in 1975, which endorsed a broad no-impeachment rule, with 
“limited exceptions.”  See Pena-Rodriguez, 580 U.S. at 215218.  And 
although both Reid and Pless noted the possibility of  an exception 
to the no-impeachment rule in the “gravest and most important 
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cases[,]” Pless, 238 U.S. at 269, the Supreme Court has addressed this 
circumstance in only three cases—Tanner, Warger, and Pena-Rodri-
guez.  See Reid, 53 U.S. at 366.  Yet in only one of  those cases—Pena-
Rodriguez—did the Court actually allow an exception to the no-im-
peachment rule.   

In Tanner, the Court rejected a Sixth Amendment exception 
for evidence that some jurors were under the influence of  drugs 
and alcohol during the trial.  Tanner, 483 U.S. at 125.  In reaching 
this conclusion, the Court noted the “long-recognized and very 
substantial concerns” supporting “the protection of  jury delibera-
tions from intrusive inquiry.”  Id. at 127.  In particular, the Court 
did not want attorneys to use juror testimony to attack verdicts be-
cause, the Court ruled, that would result in jurors being “harassed 
and beset by the defeated party,” thus destroying “all frankness and 
freedom of  discussion and conference.”  Id. at 120 (quoting Pless, 
238 U.S. at 267–68).  The Court also expressed concerns about at-
tempts to impeach a verdict that would “disrupt the finality of  the 
process” and undermine both “jurors’ willingness to return an un-
popular verdict” and “the community’s trust in a system that relies 
on the decisions of  laypeople.”  Id. at 120–21.   

Besides identifying the problems with cracking open jury de-
liberations post-verdict, the Court emphasized the existing safe-
guards that protect the defendant’s right to an impartial and com-
petent jury beyond post-trial juror testimony, which we noted ear-
lier.  Id. at 127.  Balancing the concerns and safeguards against the 
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defendant’s Sixth Amendment interest, the Court affirmed the ex-
clusion of  affidavits about the jury’s inebriated state.  

Warger was a civil case.  There, the Supreme Court again de-
clined to recognize an exception to the no-impeachment rule.  Af-
ter the trial court entered the verdict, the losing party sought to 
proffer evidence that the jury forewoman failed to disclose pro-de-
fendant bias during voir dire.  Warger, 574 U.S. at 43.  Like in Tanner, 
the Court relied substantially on existing safeguards for a fair trial.  
The Court stated, “Even if  jurors lie in voir dire in a way that con-
ceals bias, juror impartiality is adequately assured by the parties’ 
ability to bring to the court’s attention any evidence of  bias before 
the verdict is rendered, and to employ nonjuror evidence even after 
the verdict is rendered.”  Id. at 51.  

Still, the Warger Court reiterated that the no-impeachment 
rule may have exceptions.  As in Reid and Pless, the Court warned 
of  “juror bias so extreme that, almost by definition, the jury trial 
right has been abridged.”  Id. at 51 n.3.  The Court announced, “If  
and when such a case arises,” it would “consider whether the usual 
safeguards are or are not sufficient to protect the integrity of  the 
process.”  Id.   

 As it turned out, in Pena-Rodriguez, the Supreme Court en-
countered such a grave case.  There, the Court held,  

where a juror makes a clear statement that indicates 
he or she relied on racial stereotypes or animus to 
convict a criminal defendant, the Sixth Amendment 
requires that the no-impeachment rule give way in 
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order to permit the trial court to consider the evi-
dence of  the juror’s statement and any resulting de-
nial of  the jury trial guarantee.   

Pena-Rodriguez, 580 U.S. at 225.  Despite finding an exception, the 
Supreme Court once again emphasized that its recognition in 
Warger—that there may be extreme cases where the jury trial right 
requires an exception to the no-impeachment rule—“must be in-
terpreted in context as a guarded, cautious statement.”  Id. at 221.  
As the Court explained, such a begrudging exception was neces-
sary “to avoid formulating an exception that might undermine the 
jury dynamics and finality interests the no-impeachment rule seeks 
to protect.”  Id.  But given that “racial animus was a significant mo-
tivating factor in [the juror’s] finding of  guilt,” the Court held that 
the Constitution required an exception to the no-impeachment 
rule.  Id. at 221, 225.  That was so, the Court explained, because 
such statements cast “serious doubt” on the fairness of  the trial and 
resulting verdict.  Id. at 225.    

Against this legal landscape, we cannot say that Hum-
phreys’s appellate counsel acted unreasonably in refraining from 
raising the juror-misconduct claims in the motion for new trial or 
in the direct appeal.  For starters, only Pena-Rodriguez has ever ap-
plied an exception to the no-impeachment rule.  But that case in-
volved prejudice based on a protected status.  And that type of  bias 
is in a category of  its own.  Plus, Pena-Rodriguez was not decided 
until well after the motion for new trial and direct appeal were filed.  
When counsel filed those documents, the Court had never recog-
nized an exception to the no-impeachment rule.  In fact, counsel 
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didn’t have the benefit of  Warger, either, when moving for a new 
trial and filing the direct appeal. 

 That leaves Reid, Pless, and Tanner.  To be sure, in Reid and 
Pless, the Supreme Court left the door open for a case in which ju-
ror bias was so severe that the right to a fair trial was abridged.  But 
those cases did not give any concrete examples to guide counsel.   

 Here, Chancey allegedly revealed that she had lied during 
voir dire about the particulars of  being a victim of  a crime, bullied 
other jurors, was loud and unwilling to deliberate, and altered a 
note.  The other jurors knew all these things during deliberations 
and could have brought them to the trial court’s attention.  They 
did not—even though Chancey was the only juror involved in the 
troubling conduct and even though Chancey’s conduct did not in-
volve racial bias.  As the Supreme Court explained in Pena-Rodri-
guez, “[t]he stigma that attends racial bias may make it difficult for 
a juror to report inappropriate statements during the course of  ju-
ror deliberations.”  580 U.S. at 225.  The same is not true here.  So 
while we certainly understand and are concerned by Chancey’s 
conduct, we cannot say that counsel unreasonably decided that it 
did not fall into a then-theoretical exception to the no-impeach-
ment rule. 

In short, appellate counsel’s representation did not fall below 
an objective standard of  reasonableness when counsel did not pur-
sue the juror-misconduct claims in the motion for new trial or on 
direct appeal.  Perhaps, some other lawyer may have pursued the 
claim.  But the test is not what the best lawyer or even a good 
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lawyer would have done.  Not raising these claims was not “so pa-
tently unreasonable that no competent attorney would have cho-
sen” counsel’s actions.8  Kelly, 820 F.2d at 1176.   

Ultimately, because Humphreys has not shown that appel-
late counsel was ineffective for failing to pursue the juror-miscon-
duct claims sooner, he cannot demonstrate the cause required to 
defeat the procedural default of  those claims.  For this reason, we 
are barred from examining the merits of  the juror-misconduct 
claims.  The claims are therefore denied. 

 

8 We recognize that appellate counsel submitted other affidavits in support of  
the Allen charge claim.  But that claim is markedly different because the affida-
vits made up only a small portion of  the evidence supporting the claim.  The 
Allen charge claim was based on an amalgamation of  the trial judge’s own 
words, the jury notes to the court, the amount of  time it took the jurors to 
deliberate, the yelling coming from the jury room, and other evidence.  In 
contrast, the juror-misconduct claims are based exclusively on the post-trial 
juror interviews, juror affidavits, and juror testimony.  In short, the entirety of  
the juror-misconduct claim is premised upon juror testimony—evidence that 
is inadmissible under the no-impeachment rule.  See Fed. R. Evid. 606(b) (“a 
juror may not testify about any statement made or incident that occurred dur-
ing the jury’s deliberations”); see also Gavin v. Comm’r, Ala. Dep’t of  Corr., 40 
F.4th 1247 (11th Cir. 2022); Roebuck, 586 S.E.2d at 658; Oliver, 461 S.E.2d at 223–
24.  It was not unreasonable for counsel to refrain from pursuing those claims 
under Humphreys’s novel theory where it was nearly a foregone conclusion 
that the only piece of  evidence—the juror testimony—would not be consid-
ered and the court would be left with nothing to support the juror-misconduct 
claims.  
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B. Ineffective Assistance of Appellate Counsel 

Humphreys’s ineffective-assistance-of-appellate-counsel 
claim necessarily fails for the same reason that Humphreys cannot 
show cause for his procedural default:  as we’ve explained, counsel 
did not act unreasonably when they did not pursue the juror-mis-
conduct claims sooner.  Consequently, we reject Humphreys’s 
claim that his appellate counsel was ineffective under Strickland. 

C. Allen Charge 
 Humphreys also argues that the trial court coerced a sen-
tencing verdict by instructing the jurors that “[i]t is the law that a 
unanimous verdict is required,” by repeatedly returning them to 
the jury deliberation room despite their declaration of  a deadlock, 
and by ignoring Foreperson Barber’s plea to be excused “due to the 
hostile nature” of  one of  her fellow jurors.  On direct appeal, the 
Supreme Court of  Georgia found the trial court’s instructions did 
not constitute coercion and the trial court’s unanimity instruction 
was correct.  Humphreys, 694 S.E.2d at 332−34.     

 Because the Supreme Court of  Georgia adjudicated the co-
ercion claim on the merits, it is entitled to AEDPA deference.9  We 

 

9 Although the state habeas court briefly addressed the Allen-charge claim, it 
determined that it was barred from adjudicating it because the claim had al-
ready been litigated on direct appeal and could not be reviewed absent a 
change in the law.  We therefore look to the decision of the Supreme Court 
of Georgia on direct appeal since it is the “last state-court adjudication on the 
merits” with respect to the Allen-charge claim.  Greene, 565 U.S. at 40.   
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may grant relief  on this claim only if  the Supreme Court of  Geor-
gia’s determination was (1) “contrary to, or involved an unreason-
able application of, clearly established federal law, as determined by 
the Supreme Court of  the United States,” or (2) “based on an un-
reasonable determination of  the facts in light of  the evidence pre-
sented in the [s]tate court proceeding.”  28 U.S.C. § 2254(d).     

Trial courts may not coerce juries into rendering verdicts.  
See United States v. Davis, 779 F.3d 1305, 1312 (11th Cir. 2015).  And 
a defendant “being tried by a jury is entitled to the uncoerced ver-
dict of  that body.”  Lowenfield v. Phelps, 484 U.S. 231, 241 (1988).  
That said, the Supreme Court has held that a trial court may in-
struct a deadlocked jury to keep deliberating.  Id. at 237 (citing Allen 
v. United States, 164 U.S. 492 (1896)).  Therefore, “[i]n an Allen 
charge, the judge instructs a deadlocked jury to undertake further 
efforts to reach a verdict.”  United States v. Chigbo, 38 F.3d 543, 544 
n.1 (11th Cir. 1994) (per curiam).  Although we’ve acknowledged 
the potential for coercion in an Allen charge, we’ve also approved 
the use of  the charge.  Rubinstein v. Yehuda, 38 F.4th 982, 996−97 
(11th Cir. 2022).  Accordingly, district courts have broad discretion 
in issuing Allen charges but must take care to not “coerce any juror 
to give up an honest belief.”  United States v. Anderson, 1 F.4th 1244, 
1269 (11th Cir. 2021) (quoting Davis, 779 F.3d at 1312).  

We recently reiterated that “[c]oercion does not mean ‘sim-
ple pressure to agree.’”  Sears v. Warden, 73 F.4th 1269, 1301 (11th 
Cir. 2023) (per curiam) (quoting Brewster v. Hetzel, 913 F.3d 1042, 
1053 (11th Cir. 2019)).  “Pressure becomes coercive when the 
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actions of  the court result in ‘a minority of  the jurors sacrificing 
their conscientious scruples for the sake of  reaching agreement.’”  
Id. (quoting Brewster, 913 F.3d at 1053)).  

In our Circuit, whether a verdict was coerced presents a 
mixed question of  law and fact.  Id.  We look at the language the 
trial court employed and “examine the totality of  the circum-
stances to see if  the court’s actions created a substantial risk that 
one or more jurors would be coerced into abandoning their honest 
convictions.”  Brewster, 913 F.3d at 1053 (citing United States v. 
Woodard, 531 F.3d 1352, 1364 (11th Cir. 2008)).  The relevant, but 
not exhaustive, circumstances we consider include the following:  

(1) the total length of deliberations; (2) the number of 
times the jury reported being deadlocked and was in-
structed to resume deliberations; (3) whether the 
judge knew of the jury's numerical split when he in-
structed the jury to continue deliberating; (4) whether 
any of the instructions implied that the jurors were 
violating their oaths or acting improperly by failing to 
reach a verdict; and (5) the time between the final sup-
plemental instruction and the jury's verdict.   

Id. (citations omitted). 

Here, the Supreme Court of  Georgia concluded that the Al-
len charge, considered as a whole, was not coercive.  Humphreys, 
694 S.E.2d at 334.  The court noted that it had previously consid-
ered the same “a unanimous verdict is required” instruction given 
as part of  an Allen charge in the sentencing phase of  a death-penalty 
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trial and found that it was technically a correct statement of  the 
law.  Id. (citing Legare v. State, 302 S.E.2d 351 (Ga. 1983)).  Relying 
on Legare, the Supreme Court of  Georgia explained that “it is true 
that any ‘verdict’ rendered [in the sentencing phase] must be unan-
imous and thus also true, stated in isolation, that it is ‘the law that 
a unanimous verdict is required.’”  Id. (quoting Legare, 302 S.E.2d at 
353).   

The Supreme Court of  Georgia further expounded, noting 
that Georgia requires a unanimous verdict even in the sentencing 
phase of  a capital case because under its death-penalty law, 
“[w]here a jury is unable to agree on a verdict, that disagreement is 
not itself  a verdict.”  Id. (quoting Romine v. State, 350 S.E.2d 446, 451 
(Ga. 1986)).  As the court explained Georgia law, “[t]he jury’s dead-
lock may lead to a sentence of  life with or without parole imposed 
by the trial court, but it does not result either in a mistrial subject 
to retrial (as in other contexts where a jury deadlocks) or an auto-
matic verdict (as occurs under the death penalty law of  other 
states).”  Id. (citing Romine, 350 S.E.2d at 451).  Thus, the court em-
phasized, it had “repeatedly held that a trial court is not required to 
instruct the jury in the sentencing phase of  a death penalty trial 
about the consequences of  a deadlock.”  Id. (citing Jenkins v. State, 
498 S.E.2d 502 (Ga. 1998)).   

 Still, the Supreme Court of Georgia recognized that the 
charge could lead to claims of jury confusion, requiring an analysis 
of the “circumstances of the jury instructions given[.]”  Id.  The 
court then considered the circumstances here and determined that 
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the unanimity language amounted to merely a small portion of the 
extensive Allen charge the trial court gave.  In the court’s view, sev-
eral other aspects of the Allen charge minimized the unanimity lan-
guage in these ways:  

[It] cautioned the jurors that the verdict was not to be 
the . . . mere acquiescence [of the jurors] in order to 
reach an agreement, that any difference of opinion 
should cause the jurors to scrutinize the evidence 
more [carefully and] closely and that the aim was to 
keep the truth in view as it appeared from the evi-
dence, considered in light of the court’s instructions. 

Id. (citation and internal quotation marks omitted).  Plus, the court 
observed, the trial court polled the jury, and each juror affirmed 
that the verdicts announced were the verdicts that they had 
reached.  Id.  Each juror also confirmed that they had rendered their 
verdicts without any pressure from anyone during their delibera-
tions.  Id.   

In the end, the Supreme Court of  Georgia concluded that 
the Allen charge did not unduly coerce the jury into rendering a 
death sentence because the unanimous-verdict language was re-
quired at the time and was “but one small portion of  an otherwise 
balanced and fair Allen charge.”  Id.  Still, the court recognized that 
the unanimity language may result in claims of  “jury confusion.”  
For this reason, the court instructed future trial courts to exclude 
this language from Allen charges given during the sentencing phase 
of  death-penalty trials.  Id.   
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 Humphreys argues it was unreasonable for the Supreme 
Court of  Georgia to find that the jury charge, which results in jury 
confusion, was constitutional.  And he claims that when a trial 
court insists that the jury must reach a decision, even in the face of  
a deadlock, that instruction is unconstitutionally coercive.  We re-
ject both claims.  First, the Supreme Court of  Georgia did not find 
that the “unanimous verdict language” in the jury charge results in 
jury confusion; rather, it found that it could result in jury confusion.  
Second, the court made an individualized determination of  the cir-
cumstances in Humphreys’s case to ascertain whether juror confu-
sion occurred in Humphreys’s trial and determined it did not.10        

 We must defer to the Supreme Court of  Georgia’s decision 
so long as it did not unreasonably determine the facts in light of  
the evidence presented and its decision was not contrary to, or an 
unreasonable application of, clearly established federal law as de-
termined by the Supreme Court.  Humphreys cannot meet the 
AEDPA standard on either ground. 

 With respect to its factual determinations, the Supreme 
Court of  Georgia accurately recounted the circumstances leading 
to the jury’s verdict.  It correctly noted that, during the sentencing 
phase, the jury deliberated for approximately eight hours over a 

 
10 Importantly, the Supreme Court of Georgia found that the inclusion of the 
unanimity language in an Allen charge would require a detailed analysis of the 
full circumstances of the jury instructions given.  Here, the court engaged in 
that analysis.       
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period of  two days before Foreperson Barber sent the trial court a 
note that stated,   

We, the jury, have agreed on statutory aggravating 
circumstances on both counts, but not on the penalty.  
Currently we agreed life imprisonment with parole is 
not an acceptable option.  We are currently unable to 
form a unanimous decision on death or on life impris-
onment without parole.  Please advise.   

Humphreys, 694 S.E.2d at 331 (emphasis added).     

The Supreme Court of  Georgia recounted that the trial 
judge informed counsel of  the note and summed up its details, ad-
vising counsel that the jury “indicated that they have reached a ver-
dict in regard to some of  the issues that have been submitted to 
them, but have not yet reached a decision on other issues that were 
submitted to them.”  Id.  So the trial court declared its intention to 
call the jury in and instruct it to continue deliberating.  Id.  When 
the jurors were brought into the courtroom, the judge instructed 
them as follows: 

I guess you’ve been deliberating now about eight 
hours in the case.  And the case was a lengthy trial, 
and there are a lot of  issues.  And you need to con-
tinue with your deliberations, and address the re-
maining issues.   

   The Supreme Court of  Georgia next correctly noted that 
the jury returned to the jury room and continued deliberations 
for about three more hours before sending a second note to the 
court.  Id. at 332.  In that note, the jury asked to listen to Hum-
phreys’s taped statement to detectives.  Id.  The court allowed the 
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jury to listen to the statement, and the jury returned to the jury 
room to continue deliberations.  Id.  After about two hours or so, 
defense moved for a mistrial.  Id.  The trial court denied the mo-
tion, emphasizing that the jury had not indicated that it was dead-
locked.  Id.  

Following that motion, the jury deliberated for another 
roughly two hours, when Foreperson Barber sent a note to the 
court.  She asked to be removed from the jury “[d]ue to the hostile 
nature of  one of  the jurors.”  Id.  In response to this note, the trial 
court announced that it intended to give the jury a modified Allen 
charge.  Id.  The Supreme Court of  Georgia correctly set forth the 
verbatim Allen charge in its decision, acknowledging that Foreper-
son Barber’s note and the trial court’s intent to give an Allen charge 
prompted an objection from the defense and a renewal of  the de-
fense’s motion for mistrial, which the trial court again denied.  Id. 
at 332 & n.7   

After reading the juror’s note and without identifying from 
whom it came, the trial court gave the modified Allen charge.  Id. 
at 332.  The jury retired to the jury room at 8:40 p.m., where it 
deliberated until 10:20 p.m., and then went home for the evening.  
Id. at 333.  The following morning, the jurors reconvened and de-
liberated for two more hours, and the jury returned a death sen-
tence for the two murders.  Id.   

After reviewing the complete record, we cannot say that 
clear and convincing evidence exists that the Supreme Court of  
Georgia clearly erred in its factual determinations based on the 
evidence presented.  The sequence of  events and other facts set 
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forth by the court were correct.  Humphreys does not appear to 
dispute this.  Rather, he argues that the court’s legal conclusion of  
no coercion was unreasonable.   

But on this record, we cannot say that the Supreme Court 
of  Georgia’s decision was contrary to or an unreasonable applica-
tion of  clearly established federal law as determined by the Su-
preme Court of  the United States.  With respect to the trial court’s 
first decision to send the jurors back for further deliberations, the 
court correctly observed that whether a jury is “hopelessly dead-
locked” is a determination to be made by the trial court and will 
be reversed on appeal only for an abuse of  discretion.  Humphreys, 
694 S.E.2d at 332.  And here, the court emphasized, the trial was 
lengthy, the jury “had been deliberating for less than nine hours, 
and the language twice used in the note that the jurors ‘currently’ 
were not able to agree indicated that deliberations were ongoing.”  
Id.  

As for the two later notes, the Supreme Court of  Georgia 
again pointed to the length of  the trial in relation to the time the 
jury had been deliberating, and the court also noted that the jurors 
had recently requested to rehear evidence.  Id. at 333.  These facts, 
the court said, showed that the jurors were continuing to actively 
deliberate.  Id.  We can’t say that the Supreme Court of  Georgia’s 
determinations in these regards were unreasonable.  

With respect to the Allen charge, the Supreme Court of  
Georgia recognized the correct law in its analysis, considering 
whether, as a whole, the charge was “so coercive as to cause a juror 
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to abandon an honest conviction for reasons other than those based 
upon the trial or the arguments of  other jurors.”  Id. (citation and 
internal quotation marks omitted).  It concluded that it was not.  
Then, the court emphasized that the trial court polled the jurors, 
and each juror disavowed any coercion.  Id. at 334.  Again, these 
determinations are neither unreasonable nor contrary to law.  

The Supreme Court’s case law on what constitutes a coerced 
verdict is quite limited.  When the Supreme Court of  Georgia is-
sued its decision here, the leading case on this topic was Lowenfield.  
There, the Supreme Court determined that a jury’s penalty-phase 
verdict was not coerced after the trial court polled the jurors on 
whether further deliberations would be helpful and then instructed 
the jury to continue deliberating.  484 U.S. at 240–41. 

In Lowenfield, the Supreme Court acknowledged that juror 
coercion can support a constitutional claim and that the relevant 
inquiry is the totality of  the circumstances.  Id. at 237–38.  That 
said, the Supreme Court hasn’t shed further light on what consti-
tutes juror coercion that violates a defendant’s constitutional 
rights.  Given this fact and the Supreme Court of  Georgia’s analysis 
here, we cannot conclude that the Supreme Court of  Georgia un-
reasonably applied existing federal law.   

To the extent that Humphreys relies on Jenkins to support 
his argument that his conviction should be reversed, we disagree.  
In Jenkins, the Supreme Court reversed a conviction based on jury 
instructions given in a federal prosecution.  But the Court has since 
explained that it based its decision there on the Court’s 
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“supervisory power over the federal courts, and not on constitu-
tional grounds.”  Lowenfield, 484 U.S. at 239 n.2 (citation omitted); 
Early v. Packer, 537 U.S. 3, 10 (2002) (per curiam).  The same is true 
of  the Court’s decision in United States v. Gypsum Co., 438 U.S. 422 
(1978), another case upon which Humphreys relies.  Consequently, 
both Jenkins and Gypsum Co. “are off the table as far as § 2254(d) is 
concerned.”  Sears, 73 F.4th at 1304 (quoting Packer, 537 U.S at 10). 

In sum, the Supreme Court of Georgia accurately portrayed 
the facts and examined the Allen charge in its entirety, determining 
that the trial court did not coerce the jury to return a death sen-
tence.  Under AEDPA, we must defer to the Supreme Court of 
Georgia’s decision because it did not unreasonably determine the 
facts in light of the evidence presented, and its finding of no coer-
cion was not contrary to, or an unreasonable application of, clearly 
established federal law as determined by the Supreme Court.     

D. Ineffective Assistance of Trial Counsel   

In his final claim, Humphreys challenges the state habeas  
court’s finding that his trial counsel was not ineffective in investi-
gating and presenting mitigation evidence.  In Humphreys’s view, 
trial counsel’s failure to conduct a thorough and accurate mitiga-
tion case caused them not to learn about years of  childhood sexual 
abuse that Humphreys endured from his great-grandmother, the 
full extent of  his mother’s neglect and abuse, or his lengthy family 
history of  mental illness, abuse, and drug dependency.  Humphreys 
also complains that the defense did not accept the diagnoses of  
their own mental-health clinician because someone on the defense 
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team had already “chosen” another diagnosis for Humphreys—As-
perger’s Syndrome.  Based on these claims, Humphreys contends 
trial counsel’s representation of  him fell below the prevailing pro-
fessional norms.  Had a jury had heard the undiscovered, un-
presented evidence, Humphreys contends, “there is clearly a rea-
sonable probability that the . . . jury . . . ‘would have struck a differ-
ent balance.’”      

As we’ve noted, the state habeas court denied Humphreys’s 
claims after holding an evidentiary hearing during which new 
counsel presented evidence in support of  Humphreys’s claims.  
The Supreme Court of  Georgia denied a certificate of  probable 
cause to appeal, and the district court denied relief  on the claim.  
We apply AEDPA deference to the state habeas court’s opinion.  
That requires us to deny Humphreys’s petition on this ground.       

First, the state habeas court discussed at length the qualifica-
tions of  the defense team and, based on these details, it determined 
that Humphreys’s trial counsel were death-penalty qualified and 
their experience supported a finding of  effective assistance of  coun-
sel.         

Next, the state habeas court described the investigation the 
defense team conducted and found it to be reasonable.  The court 
noted that counsel interviewed Humphreys’s family members, 
friends, co-workers, and teacher, where available.  The defense 
team also spoke with Humphreys, his father, stepmother, brother-
in-law, paternal grandmother, aunt, uncle, and stepfather about 
Humphreys’s mental-health history and questioned them about 
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any physical, mental, or sexual abuse Humphreys suffered.  During 
this investigation, neither Humphreys nor any of  his family mem-
bers indicated that he had been sexually abused.    

Besides these steps, defense counsel reviewed Humphreys’s 
prison records, criminal records, employment records, family rec-
ords, financial records, legal records, medical records, social-ser-
vices records, psychological records, and school records.  And to 
prepare for the sentencing phase, defense counsel hired a licensed 
clinical social worker (Marti Loring, who met with Humphreys and 
diagnosed him with post-traumatic stress disorder (“PTSD”) and 
Asperger’s Syndrome), a prison adaptability expert ( James Aiken), 
a neuropsychologist (Robert Schaffer, who diagnosed Humphreys 
with PTSD, Dissociative Disorder, and Asperger’s Syndrome), a 
psychiatrist (Bhushan Agharkar, to render an opinion as to trauma 
and abuse),11 a victim outreach specialist, and a trauma expert.     

As for the investigation of  childhood sexual abuse, at the ev-
identiary hearing, mitigation specialist Laura Switzer testified that 
she suspected Humphreys had been sexually abused.  But during 
the defense team’s interviews of  witnesses (including Humphreys), 
no one reported that he had been sexually abused.  In fact, the de-
fense team asked Humphreys directly about sexual abuse, but 
Humphreys denied any recollection of  such abuse.     

 

11 Dr. Agharkar disagreed with the diagnosis of Asperger’s Syndrome, and de-
fense counsel decided he would not testify since his evaluation did not support 
their sentencing-phase theory.   
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The state habeas court summarized defense counsel’s 
presentation during the guilt-innocence phase as follows: (1) Hum-
phreys’s childhood was characterized by violence, trauma, and insta-
bility and that he was raised by a dysfunctional, abusive family; (2) 
Humphreys’s parents divorced when he was two years old, and he 
lived with his mother for a while, during which he received a head 
injury that resulted in a concussion; (3) when Humphreys’s father 
gained custody of him, violence and disruption occurred in the 
home; and (4) Humphreys was placed in special education because 
of behavioral problems.  The state habeas court also noted that trial 
counsel advised the jury about Humphreys’s mental-health issues, 
including about dissociative episodes that started when he was a 
teenager, and about his obsessive-compulsive behavior (“OCD”).  
Finally, the state habeas court acknowledged that trial counsel pre-
sented evidence that Humphreys was non­violent and non-con-
frontational.   

 As for the state habeas court’s findings about counsel’s per-
formance during the penalty phase of the trial, it determined that 
trial counsel “made a reasonable presentation during the sentenc-
ing phase based on their strategy and the information discovered 
during their investigation.”  It recognized the strategy was to pre-
sent evidence of Asperger’s Syndrome as well as Humphreys’s 
traumatic childhood to allow the jurors to have some empathy for 
him.  The state habeas court pointed out that defense counsel used 
the testimony of six lay witnesses and three experts to present the 
information to the jury.     
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The state habeas court summarized the testimony of each 
witness.  As relevant here, the court pointed out that trial counsel 
presented the testimony of Humphreys’s stepmother, Janie Swick, 
who conveyed the dynamics in the home, including that Hum-
phreys’s father was verbally and physically abusive to him.  Swick 
explained that Humphreys’s father “bullied” him and caused him 
to run away in fear.  She recalled an incident in which Humphreys’s 
father struck him in the arm with a broom, requiring Humphreys 
to go to the hospital.  Swick also informed the jury that Humphreys 
did not have many friends growing up and had mental problems, 
and she said she regretted not getting psychological help for Hum-
phreys.   

Next, Humphreys’s half-sister Julia testified to the abuse 
their father inflicted on them.  Although the father disciplined all 
the children, Julia characterized the abuse he inflicted upon Hum-
phreys as “very bad.”  Julia explained that her father used switches 
and belts to discipline the children.  And she recalled an incident 
where their father challenged Humphreys to a fight.  During that 
fight, their father repeatedly punched Humphreys in the head be-
fore he finally escaped.   

Later, the state habeas court turned to the testimony of 
Humphreys’s sister Dayna, who gave examples of their “rather dif-
ficult” early childhood.  According to Dayna, their father was an 
unhappy man who was hard on them and showed very little affec-
tion.  He did not handle stress well and often became angry and 
violent.  Dayna testified that their father physically abused her and 
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Humphreys throughout their childhood, imposing whippings with 
a large belt or stick.  Their father beat Humphreys with his fist.       

The state habeas court further recounted the testimony of 
the two expert witnesses trial counsel presented to the jury during 
the mitigation phase.  Dr. Loring, who was qualified as an expert 
in social work and trauma, testified that she met with Humphreys 
on four occasions for approximately three hours each time.  Dr. 
Loring also interviewed sixteen individuals to get their percep-
tions, experiences, and observations of Humphreys.  To complete 
her analysis of Humphreys, Dr. Loring reviewed extensive records 
including police records, school records, jail records, divorce rec-
ords, work records, and hospital records.   

Dr. Loring testified to the jury that Humphreys’s childhood 
was marked by abuse; he spent his early childhood living in a home 
where drugs were bought and sold.  As evidence of the “extensive 
physical abuse,” Dr. Loring testified that the Department of Family 
and Children Services discovered cigarette burns on Humphreys 
when he was a child.  At age two, Humphreys’s entire body was 
bruised following a beating by his father, who admitted that he had  
“lost it” and beaten him.  At age three, he was taken to the hospital 
for a fractured skull.  At age four, his shoulder was dislocated as the 
result of a violent shaking by his father.  Dr. Loring also spoke of 
the incident where Humphreys’s father hit Humphreys with a 
broom handle.  After the incident, his father threatened to kill his 
stepmother if she tried to take Humphreys to the hospital for treat-
ment.  Besides these incidents, Dr. Loring recounted that 

USCA11 Case: 21-10387     Document: 51-1     Date Filed: 06/11/2024     Page: 59 of 74 



60 Opinion of  the Court 21-10387 

Humphreys’s father had severely beaten by him because he got 
into a car accident and, on another occasion, his father sat on his 
private parts, holding Humphreys’s hands above his head and con-
tinually beating him in the head and the chest.     

And the state habeas court noted that Dr. Loring explained 
to the jury that Humphreys’s father flew “into a rage as a matter of 
pattern, not just one time or two, and he would whip or beat 
[Humphreys].”  Dr. Loring described the abuse as “not only explo-
sive physically, where [Humphreys] would get slapped and 
punched, thrown across the room, indeed, but there was a very 
remarkable emotional component to the abuse that [his father] 
committed upon [Humphreys and his sister].”  In Dr. Loring’s 
view, this was “ritualistic emotional abuse,” meaning a series of 
steps led up to the physical abuse.      

The state habeas court also considered Dr. Loring’s testi-
mony that, growing up, Humphreys was in special education and 
exhibited “odd classroom behavior, inappropriate behavior, that 
was marked by a lack of focus, being hyper, [and] a lack of concen-
tration.”  She said these symptoms were often seen in children who 
are traumatized and abused.  Dr. Loring also told the jury that as a 
result of his abusive upbringing, Humphreys tended to wander off, 
even to different states, evidencing Humphreys’s dissociation.   

Dr. Loring advised the jury that she had diagnosed Hum-
phreys with PTSD and Asperger’s Syndrome.  In Dr. Loring’s view, 
Humphreys suffered from PTSD because of the trauma he 
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experienced during his childhood and teenage years.  Regarding 
her diagnosis of Asperger’s Syndrome, Dr. Loring educated the 
jury that individuals with Asperger’s Syndrome were “very im-
paired in their ability to be close or intimate with another person” 
and severely suffered from a “sustained impairment in social inter-
action.”  Dr. Loring provided several indicia to support her diagno-
sis of Humphreys.  She opined that he had “a real impaired ability 
to relate to people and to empathize with them,” and his life expe-
riences caused him to be “much more involved with objects or 
cleaning or a kind of ritual of what you do at what moment in 
time.”   

When the state habeas court finished reviewing Dr. Loring’s 
testimony to the jury, it then went through Dr. Robert Shaffer’s 
testimony.  Dr. Schaffer, a clinical psychologist, interviewed six in-
dividuals about their observations of Humphreys.  Dr. Shaffer also 
spoke with Dr. Loring about the social history she prepared on 
Humphreys and reviewed police reports, hospital records, school 
records, and prison records.  Based upon his evaluation, Dr. Shaffer 
opined that Humphreys suffered from PTSD, Dissociative Disor-
der, and Asperger’s Syndrome.      

In support of his diagnosis of Asperger’s Syndrome, Dr. Shaf-
fer testified that Humphreys had very unusual cleaning routines, 
and he explained that Humphreys became uncomfortable and agi-
tated if his routine was disturbed.  Dr. Shaffer also testified that 
Humphreys met the criteria for Asperger’s in that he had an “ex-
treme interest” in reading science fiction and constantly talked 
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about these books for hours with different people as if they really 
could be true.  Additionally, Dr. Shaffer recounted Humphrey’s 
lack of the normal emotional give and take.   

As for Dissociative Disorder, Dr. Shaffer said that involved 
an individual who “split[s] off from their normal state of aware-
ness” and experiences “periods of productive and active behaviors, 
and then later, ha[s] no recollection of that.”  Dr. Shaffer opined to 
the jury that Humphreys suffered from Dissociative Disorder as a 
result of the violence in his home, so Humphreys was unaware of 
the “normal judgment and thoughts and memories that he has to 
bring to bear on a situation.”   

Besides this testimony, Dr. Shaffer told the jury that Hum-
phreys met all the diagnostic criteria for PTSD.  In Dr. Shaffer’s 
view, there was “pretty strong evidence that there was significant 
abuse before [Humphreys’s] age of earliest memory.”  And he also 
said that the second category of diagnostics for PTSD—avoidance 
of the memories—also applied to Humphreys, as there was “clear 
evidence of a great deal of denial” by Humphreys.  Finally, Dr. 
Shaffer testified that Humphreys’s denial was his attempt to “avoid 
re-experiencing the problems and horrors” that occurred in his life.         
 
 The state habeas court then recounted the evidence pre-
sented during the habeas proceedings:  (1) the testimony of Hum-
phreys’s step-siblings, who testified that Humphreys’s mother ver-
bally and physically abused them, (2) Humphreys’s ROTC teacher, 
who testified that he was in special education classes for a 
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behavioral disorder, (3) Humphreys’s childhood neighbor, who 
testified that Humphreys’s father yelled at him often and spanked 
him in the yard after he soiled his underwear, and (4) two expert 
witnesses.  

The most relevant testimony here was that of  the two expert 
witnesses, Dr. Julie Rand Dorney and Dr. Victoria Reynolds.  The 
state habeas court recounted that testimony. 

It noted that Dr. Dorney, an expert in forensic psychiatry, tes-
tified she performed an examination of  Humphreys over the 
course of  two days, and diagnosed him with obsessive-compulsive 
disorder and depressive disorder, NOS.  She also found that he had 
many symptoms of  both PTSD and bipolar disorder, but she con-
cluded he did not meet all the criteria for either diagnosis.  Dr. Dor-
ney testified that, in her second meeting with Humphreys, he told 
her that he had been sexually abused by his great-grandmother.   

As for Dr. Reynolds, an expert in trauma and its impact on 
victims, she testified about much of  the evidence presented in the 
sentencing proceedings.  She acknowledged that when she spoke 
to Humphreys about his great-grandmother, he did not reveal the 
sexual abuse.  Still, Dr. Reynolds suspected Humphreys had been 
sexually abused based on his level of  dissociativeness, his level of  
compartmentalization, and his sexual activity.  Dr. Reynolds also 
spoke about the trauma Humphreys endured growing up, includ-
ing a skull fracture, the instability in the home, and physical abuse.        
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After these detailed inventories of defense counsel’s presen-
tation of evidence at the mitigation stage and habeas counsel’s 
presentation of evidence at the habeas hearing, the state habeas 
court concluded that trial counsel performed adequately.  And 
“particularly in light of trial counsel’s thorough investigation and 
strategic decisions[,]” the state habeas court determined that Hum-
phreys was not prejudiced by counsel’s failure to discover and pre-
sent the additional mitigation evidence Humphreys said should 
have been presented.  As the state habeas court emphasized, trial 
counsel was not required to present all mitigation evidence and 
“[c]onsidering the realities of the courtroom, more is not always 
better. . . .  [G]ood advocacy requires ‘winnowing out’ some argu-
ments, witnesses, evidence, and so on, to stress others.”     

Plus, the state habeas court observed that the evidence sub-
mitted during the habeas proceedings was largely cumulative of 
the evidence presented at trial.  Indeed, the court concluded, the 
only truly “new evidence” concerned Humphreys’s past sexual 
abuse, although neither Humphreys nor anyone else had disclosed 
the abuse prior to the habeas proceedings.  Still, the state habeas 
court noted, Humphreys’s defense team remained suspicious and 
investigated further.  The court explained that it “weigh[ed] heav-
ily the information provided by the defendant” in evaluating the 
reasonableness of counsel’s investigation.     

Here, Humphreys did not provide the court with any evi-
dence of  sexual abuse that would have been available to trial coun-
sel.  The only evidence was his self-report to Dr. Dorney, after the 
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sentencing proceedings.  Given these circumstances, the state ha-
beas court explained that trial counsel “does not render ineffective 
assistance by failing to discover and develop evidence of  childhood 
abuse that his client does not mention to him.”  Accordingly, the 
state habeas court concluded trial counsel’s performance was not 
deficient “for not presenting evidence that [Humphreys] withheld 
from them.”            

And in any case, the state habeas court determined that 
Humphreys failed to show any prejudice since the additional evi-
dence presented in the habeas proceedings would not have created 
a reasonable probability of  a different outcome.  As the court ex-
plained, a comparison of  the trial record with the habeas record 
“shows the majority of  the evidence presented in habeas reiterated 
the testimony presented at trial.”     

As for the expert testimony, the state habeas court recog-
nized that the habeas experts diagnosed Humphreys with OCD, 
but the trial experts diagnosed him with PTSD, dissociative disor-
der, and Asperger’s Syndrome.  But the court reasoned that the di-
agnoses were based on the same behaviors and symptoms.  And 
while OCD could be one possible diagnosis, it was not the only rea-
sonable diagnosis that could be made from the information.   

With respect to the new evidence of  past sexual abuse, even 
assuming the investigation was deficient (as we’ve noted, the court 
found it wasn’t because the defense team expressly asked about sex-
ual abuse and Humphreys and his relatives and friends did not dis-
close it), Humphreys still did not demonstrate a reasonable 
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probability that the outcome would have been different if  the evi-
dence had been presented at trial, given the weight of  the mitiga-
tion evidence that counsel did present. 

In sum, the state habeas court found that Humphreys failed 
to show deficient performance or the required resulting prejudice.  
Consequently, the state habeas court denied the ineffective-assis-
tance-of-trial-counsel claims.                              

As we have already noted, to succeed on an ineffective-assis-
tance-of-counsel claim, the petitioner must show both that (1) his 
attorney’s performance was deficient, and (2) the deficiency preju-
diced his defense.  Strickland, 466 U.S. at 687.  And because Strick-
land’s standard itself  requires deference to counsel’s performance, 
and AEDPA, by its terms, requires deference to state-court deci-
sions, our review of  state courts’ resolution of  the deficient-perfor-
mance prong of  Strickland’s ineffective-assistance standard requires 
double deference.  See Cullen v. Pinholster, 563 U.S. 170, 202 (2011). 

After careful consideration, and applying AEDPA deference, 
we conclude that the state habeas court reasonably determined 
that Humphreys failed to show unconstitutionally deficient perfor-
mance on the part of his trial counsel.  In answering this question, 
we reweigh the aggravating evidence against the totality of the 
available mitigating evidence.  See Ferrell v. Hall, 640 F.3d 1199, 1234 
(11th Cir. 2011).  In doing so, we find nothing unreasonable about 
the state court’s determination that counsel were not deficient in 
not uncovering Humphreys’s sexual abuse.  Here, members of the 
defense team interviewed Humphreys and others, asking 
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specifically whether Humphreys had been sexually abused.  No 
one responded that he had.  Counsel also reviewed medical, 
school, and other records, but they, too, failed to reveal Hum-
phreys’s sexual abuse.  A defense attorney preparing for sentencing 
in a capital trial is not required “to scour the globe on the off chance 
something will turn up.”  Everett v. Sec’y, Fla. Dep’t of Corr., 779 F.3d 
1212, 1250 (11th Cir. 2015) (quoting Rompilla, 545 U.S. at 382−383). 

As for the additional evidence of  Humphreys’s non-sexual 
abuse and his mental conditions, counsel presented substantial mit-
igation evidence, and the new habeas evidence was mostly cumu-
lative of  what was presented during the trial and sentencing pro-
ceedings.  The jury learned of  the severe and frequent physical and 
mental abuse, as well as neglect, that Humphreys suffered as a 
child.  It also learned of  Humphreys’s mental-health issues—his dis-
sociative episodes, his OCD behaviors, and his other odd behavior. 

The state habeas court reasonably concluded that any addi-
tional evidence about these issues would be cumulative.  The 
“mere fact that other witnesses might have been available or that 
other testimony might have been elicited from those who testified 
is not a sufficient ground to prove ineffectiveness of  counsel.”  
Chandler v. United States, 218 F.3d 1305, 1316 n.20 (11th Cir. 2000) 
(citation omitted). 

Finally, as for Humphreys’s suggestion that his trial counsel 
conducted a last-minute mental-health investigation and reached 
an unreasonable conclusion that he suffered from Asperger’s Syn-
drome, we cannot conclude that the state habeas court 
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unreasonably rejected that claim, either.  Dr. Shaffer conducted his 
first evaluation of Humphreys in May 2005, but at that time, he was 
instructed not to prepare a written report.  Dr. Shaffer later con-
ducted a second evaluation of Humphreys in August of 2007 after 
reviewing additional records, reviewing case information, and in-
terviewing witnesses.  After the second evaluation, Dr. Shaffer di-
agnosed Humphreys with PTSD, Dissociative Disorder, and Asper-
ger’s Syndrome.  This timeline refutes the idea that defense counsel 
waited until just prior to trial to develop a mitigation strategy and 
hire defense experts.   

Humphreys focuses on the opinion of another doctor who 
agreed with Dr. Shaffer’s findings that Humphreys exhibited symp-
toms of PTSD but disagreed with the Asperger’s Syndrome diag-
nosis.  The defense was not required to present the testimony of 
the second doctor; it made a strategic decision not to present it.  
And the state habeas court was not unreasonable in concluding that 
decision was within competent counsel’s discretion.  See Nance v. 
Warden, Ga. Diagnostic Prison, 922 F.3d 1298, 1302 (11th Cir. 2019) 
(“It is especially difficult to succeed with an ineffective assistance 
claim questioning the strategic decisions of trial counsel who were 
informed of the available evidence.”).  After all, other evidence sup-
ports defense counsel’s strategy.  Along with Dr. Shaffer, Dr. Lor-
ing opined that Humphreys suffered from PTSD and Asperger’s 
Syndrome.  Consequently, two doctors’ findings supported the de-
fense team’s decision.  And both Dr. Loring and Dr. Shaffer testified 
as to how they came up with their diagnoses.     
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For these reasons, the state habeas court’s determination 
that defense counsel was not ineffective is entitled to deference.  
We will not disturb that finding on the grounds advanced by Hum-
phreys. 

Though this conclusion requires us to deny Humphreys’s 
petition even without considering the state habeas court’s preju-
dice determination, we nonetheless find that the court’s prejudice 
determination was likewise not unreasonable.  As the state habeas 
court explained, with the exception of the sexual-assault evidence, 
the remainder of the evidence was largely cumulative of the hefty 
mitigation evidence trial counsel presented to the jury.  And we 
cannot say the habeas court unreasonably concluded that the addi-
tion of the sexual-assault evidence would have made an overall dif-
ference in the impact of the mitigation case, given the strong evi-
dence of abuse and mental-health issues counsel presented.  So for 
this reason, too, we reject Humphreys’s claim of ineffective assis-
tance. 

IV.     CONCLUSION 

 Our review of  the record compels the conclusion that Hum-
phreys is not entitled to relief  on any of  the claims he presented in 
his petition for writ of  habeas corpus.  We therefore affirm the dis-
trict court’s denial of  Humphreys’s habeas petition.   

 AFFIRMED.  
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ROSENBAUM, Circuit Judge, Concurring: 

I concur in the panel opinion because I think that a combi-
nation of  the no-impeachment rule and the Antiterrorism and Ef-
fective Death Penalty Act of  1996 (“AEDPA”) require it.  But I am 
deeply concerned about what transpired during jury deliberations 
here. 

Linda Chancey swore under oath during voir dire that her 
attacker “actually didn’t do [her] any physical bodily harm” because 
she “escape[d] before he actually physically entered the dwelling.”  
That was false.  Chancey told jurors that she “was naked in her bed 
and a man broke in and attacked her” in her bed.  And after trial, 
Chancey told Humphreys’s investigators that “a strange man came 
through the window of  her apartment, robbed her, and tried to 
rape her.”  These were important facts, and had Humphreys’s law-
yers known of  them, they could have exercised the remaining per-
emptory strike to remove Chancey from the jury.  But they didn’t 
know about them.  And they didn’t know because Chancey lied 
during voir dire. 

Even worse, Susan Barber testified that on “day one, 
[Chancey] had her mind made up:  early in the trial—before the 
end of  the first phase—she said something along the lines of  he’s 
guilty and he deserves to die.”  Indeed, according to Barber, 
Chancey told the other jurors that she “would only vote for death.” 

So even when the other eleven jurors, after deliberating 
many hours, voted for life without parole, Chancey would not even 
consider it.  Of  course, it was Chancey’s right to vote for death if  
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she thought the facts warranted it.  But Humphreys had the right 
to expect that (a) Chancey had told the truth during voir dire, and 
(b) she would at least honestly consider imposing a sentence of  life 
without parole.   

Worse still, Chancey incorrectly told the other jurors that 
“they had to reach a unanimous decision or [Humphreys] would 
be paroled.”  That, of  course, was wrong.  In fact, had the jurors 
failed to reach a unanimous decision, Humphreys would have been 
sentenced to life without parole under Georgia law.  But Chancey’s 
incorrect statement, combined with the court’s repeated instruc-
tions to the jury to continue deliberating, caused Barber to believe 
incorrectly that if  the jury didn’t return a death verdict, Hum-
phreys would be sentenced to life imprisonment with the possibil-
ity of  parole or that he could “walk.” 

Based on Barber’s testimony about what occurred during 
jury deliberations, two things seem clear:  (1) Chancey was dishon-
est during voir dire, and her undisclosed bias likely made her unable 
to consider any verdict other than death, and (2) had the jury not 
incorrectly believed, as a result of  the trial court’s instructions and 
Chancey’s statements, that Humphreys would have been released 
or been sentenced to life with the possibility of  parole if  the jury 
couldn’t return a verdict, the jury wouldn’t have returned a verdict, 
and Humphreys would have been sentenced to life imprisonment 
without the possibility of  parole.  Put simply, I do not doubt that 
the errors here “actually prejudice[d]” Humphreys.  See Brecht v 
Abrahamson, 507 U.S. 619, 637 (1993).  When an error “actually 
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prejudices” a defendant and that error is the difference between life 
and death, in my view, we should be able to correct that error. 

But we can’t here.  The problem is that proving prejudice 
requires us to consider the jurors’ testimony about what occurred 
during deliberations.  Yet Georgia law and the no-impeachment 
rule prohibit us from doing just that. 

True, the Supreme Court has identified an exception to the 
no-impeachment rule.  But the Court has never recognized an ex-
ception under the specific circumstances here (and when the state 
courts considered Humphreys’s case, the Supreme Court had yet 
to apply the limited exception in any case).   

And while the Court has limited any exception to the “grav-
est and most important of  cases”—a category into which death-
penalty cases would seem to fall—AEDPA’s standard of  review cuts 
off that avenue for granting the petition.  As I’ve noted, the Su-
preme Court has applied the exception in only a single case ever—
and the reason there was the juror’s racial bias, which was not the 
case here.  And though a Supreme Court case need not be directly 
on point to make it applicable, here, the Supreme Court has other-
wise consistently refused to apply the exception and has cautioned 
time and again against construing the exception in any way but ex-
tremely narrowly.   

Given this precedent, if  we faithfully apply AEDPA’s stand-
ard of  review, we cannot find that the state court’s decision was 
“contrary to” federal law.  28 U.S.C. § 2254(d)(1).  That’s so because 
the state court’s decision does not “contradict[] the United States 
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Supreme Court on a settled question of  law or hold[] differently 
than did that Court on a set of  materially indistinguishable facts.”  
Evans v. Sec’y, Dep’t of  Corr., 703 F.3d 1316, 1325 (11th Cir. 2013) (ci-
tation omitted). 

 So I must reluctantly concur in today’s opinion.  But I don’t 
think that makes it right. 
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